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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
RALPH 3. HENDERSON, an
Individual,
Plaintiff-Appellant,

1
1

VS.

1
1

HENDERSON INVESTMENT,
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual

)

Supreme Court No. 35138

)
)

1

1
)
)

Defendant-Appellant.

1

j
1

CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Ronald E. Bush, District Judge.
For Appellant:
NORMAN G. REECE, JR.
Norman G. Reece, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho 83202
For Respondent:
RON KERL, Esq. #I768
Cooper & Larsen, Chartered
P.O. Box 4229
Pocatello, Idaho 83205-4229
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Ralph J. Henderson vs. Henderson Investment Properties, L.L.C., etal.
Ralph J. Henderson vs. Henderson lnvestment Properties, L.L.C.. Roger E. Henderson, Lisa A. Henderson
Date

Code

User

411012007

LOCT

MARLEA

Judne
SUPRME COURT APPEAL; Diane's Desk with
file CV-05-2984.

N. Randy Smith

NCOC

MARLEA

COMP

MARLEA

this case will be with cv 05 2984
Court Records
New Case Filed-Other Claims
Complaint Filed

SMlS

MARLEA

Summons Issued

N. Randy Smith

MARLEA

Filing: A1 -Civil Complaint, More Than $1000 No
Prior Appearance Paid by: norman g reece
Receipt number: 0066096 Dated: 4/10/2007
Amount: $88.00 (Check)
PlaintiR Henderson, Ralph J. Attorney Retained
Norman G Reece Jr
Motion to Dismiss Pursuant to IRCP Rule
12(B)(6); DA Kerl
Notice of Hearing; DA Kerl -- hearing on dfdts
motn to dismiss scheduled 05-14-07 @ 9a
Notice of hearing; set for Motion to dismiss on
5-14-07: aty RonKerl
Hearing Scheduled (Motion 05/14/2007 09:OO
AM) motion to dismiss
Affidavit of Norman G Reece, Jr; PA Reece, Jr
Motion to shorten time and notice of hearing; aty
Norman Reece for plntf
Motion for summary judgment and notice of
hearing; aty Norman Reece for plntf
Affidavit of Ralph J Henderson ; aty Norman
Reece for plntf
Brief in support of motion for summary judgment
and in opposition to motion to dismiss; aty
Norman Reece for plntf
Defendant's Motion Under IRCP 56(f) and
Objection to Plaintiffs Motion to Shorten Time
and Plaintiffs Summary Judgment Motion; DA
Kerl
Hearing result for Motion held on 05/14/2007
09:OO AM: Interim Hearing Held motion to
dismiss
Minute Entry & Order, this matter is consolidated
W/ CV2005 2984: J Woodland 5-18-07
Defendant's Motion Under IRCP %(I) and
Second Objection to Plaintiffs Summary
Judgment Motion and Notice of Hearing; DA Kerl
-- Hearing scheduled 06-06-07@1:30p
Plntfs Objection to Defs Memorandum of costs
and motion to disallow fees and costs; aty
Norman Reece for ~ l n t f

N. Randy Smith

ATTR

CAMILLE

MOTN

AMANDA

NOTC

AMANDA

NOTC

CAMILLE

HRSC

CAMILLE

AFFD
MOTN

AMANDA
CAMILLE

MOTN

CAMILLE

AFFD

CAMILLE

BRFS

CAMILLE

MOTN

AMANDA

INHD

BRANDY

INHD

CAMILLE

MOTN

AMANDA

OBJT

CAMILLE

N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

N. Randy Smith
David C Nye
David C Nye

David C Nye

-
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Ralph J. Henderson vs. Henderson lnvestment Properties. L.L.C., etal.

Ralph J. Henderson vs. Henderson lnvestment Properties, L.L.C., Roger E. Henderson, Lisa A. Henderson
Date

Code

User

9/14/2007

BRFS

CAMILLE

HRSC

KARLA

HRSC

KARLA

911812007
1012212007

CAMILLE

BRFS

CAMILLE
CAMILLE

11/1/2007

CAMILLE
111712007

CDlS

CAMILLE

CSTS

CAMILLE
CAMILLE

APSC
MISC

DCANO
DCANO

MlSC

DCANO

MlSC

DCANO

1111312007
3/2112008

3/25/2008

Judae
Briefs in support of plntfs objection to Defs
David C Nye
Memorandum of costs and motion to disallow
fees and costs; aty Norman Reece for plntf
Hearing Scheduled (Status Conference
Ronald E Bush
09/18/2007 03:OO PM)
Hearing Scheduled (Motion 11/01/2007 09:OO
Ronald E Bush
AM)
Defs Supplemental Brief in support of their motion David C Nye
to dismiss pursuant to IRCP Rule 12 B (6); aty
Ron Kewrl for Roger Henderson adn Lisa
Henderson
David C Nye
Defendants Brief in support of Request for atty
fees; aty Ron Kerl for Def.
Supplemental Affidavit of Ron Kerl in support of David C Nye
Attorney Fee Request; aty Ron Kerl for Defs.
Defendants Supplemental Memorandum of
David C Nye
Costs; aty Ron Kerl for Defs.
Civil Disposition - Order Grantin Defs Motion to David C Nye
Dimiss pursuant to IRCP Rule 12 (B) (6) :
David C Nye
Case Status Changed: Closed
Defs Supplemental Brief in support of their motion David C Nye
to dismiss pursuant to IRCP Rule 12(b) (6);
Ronald E Bush
Appealed To The Supreme Court
Notice of Appeal; Norman G. Reece, Jr. Atty for Ronald E Bush
Plaintiff/Appellant.
Ronald E Bush
CLERK'S CERTIFICATE OF APPEAL, signed
and mailed to Counsel ( Norman Reece for
Appeallant and Ron Kerl for Respondent) and
Supreme court Court.
Received $100.00 ck # 2611 for Clerks Record Ronald E Bush
and $86.00 ck #2608 for Supreme Court Fee.
Mailed Supreme Court their $86.00 on 3-25-08.

-
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User: DCANO

Case: CV-2005-0002984-OC Current Judge: Ronald E Bush
Ralph J. Henderson vs. Henderson lnvestment Properties. L.L.C.. etal.

Ralph J. Henderson vs. Henderson lnvestment Properties, L.L.C., Lisa A. Henderson
Date

Code

User

7/27/2005

LOCT
NCOC
SMlS

ELLA
ELLA
ELLA
ELLA

ATTR

CAMILLE
ELLA

ANSW
ATTR

CAMILLE
CAMILLE

NOAP
ATTR

CAMILLE
CAMILLE

9/8/2005

HRSC

KARLA

9/9/2005

NOTC

CAMILLE

NOTC

CAMILLE

RESP

CAMILLE

9/26/2005

CAMILLE

CAMILLE
NOTC

CAMILLE

10/6/2005
10/28/2005

NOTC
NOTC

CAMILLE
CAMILLE

11/7/2005

INHD

KARLA

HRSC

KARLA

HRSC

KARLA

MOTN

CHRISTY

3/30/2006

Judge
Supreme Court Appeal; cr
New Case Filed-Other Claims
Summons Issued

Ronald E Bush
Ronald E Bush
Ronald E Bush

Filing: G3 -All Other Actions Or Petitions, Not
Demanding $ Amounts Paid by: Norman Reece
Receipt number: 0026912 Dated: 07/27/2005
Amount: $82.00 (Check)
Plaintiff: Henderson, Ralph J. Attorney Retained
Norman G Reece Jr
Filing: I I A - Civil Answer Or Appear. More Than
$1000 No Prior Appearance Paid by: Cooper &
Larsen Receipt number: 0030754 Dated:
08/26/2005 Amount: $52.00 (Check)
Answer filed; aty Ron Kerl for Defs.

Ronald E Bush

Ronald E Bush
Ronald E Bush

Ronald E Bush

Defendant: Henderson lnvestment Properties,
Ronald E Bush
L.L.C. Attorney Retained Ron Kerl
Notice Of Appearance
Ronald E Bush
Defendant: Henderson, Lisa A. Attorney Retained Ronald E Bush
Ron Kerl
Hearing Scheduled (Scheduling Conference
Ronald E Bush
11/07/2005 02:OO PM)
Notice of service - Defs First Discovery req to the Ronald E Bush
plntf; aty Ron Kerl for Defs.
Ronald E Bush
Notice of service - first set of lnterrog to Defs;
aty Norman Reece for plntf
Def Resp to plntfs first set of interrog.: aty Ron Ronald E Bush
Kerl for Def.
Defs resp to plntfs first set of req for admission, Ronald E Bush
supplemental interrog and supplemental req for
production of documents; aty Ron Kerl for Def.
Defs Resp to plntfs first set of req for production Ronald E Bush
of documents; aty Ron Kerl for def
Ronald E Bush
Notice of service - Plntfs Answers and Resp to
Defs first set of Discovery req. aty Norman
Reece for plntf
Notice of service - 2nd set of lnterrog. :
Ronald E Bush
Ronald E Bush
Notice of service of discovery; Defs REsp to
plntfs 2nd set of lnterrog.
Hearing result for Scheduling Conference held on Ronald E Bush
11/07/2005 02:OO PM: Interim Hearing Held
Hearing Scheduled (Court Trial 1011112006
09:OO AM)
Hearing Scheduled (Pretrial Conference
09/22/2006 10:OO AM)

Ronald E Bush
Ronald E Bush

Plaintiffs Motion to Amend Complaint and Notice Ronald E Bush
of Hearing; atty for Plntf Norman Reece
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Ralph J. Henderson vs. Henderson Investment Properties. L.L.C., etal.

Ralph J. Henderson vs. Henderson Investment Properties, L.L.C., Lisa A. Henderson
Date

Code

User

HRSC

CHRISTY

AFFD
AFFD

CHRISTY
CHRISTY

OBJT

DCANO

NOTC

CAMILLE

HRSC

CAMILLE
CAMILLE

NOTC

CAMILLE

HRSC

CAMILLE

INHD

CAMILLE
CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

MOTN

CAMILLE
CAMILLE
CAMILLE

INHD

CAMILLE
CAMILLE

CAMILLE
CAMILLE
KARLA

CONT
MEMO

CAMILLE

CONT
HRVC

KARLA
KARLA

CONT

KARLA
KARLA

HRSC

Judae
Hearing Scheduled (Motion to Amend Complaint Ronald E Bush
04/24/2006 04:OO PM)
Affidavit of Norman G. Reece, Jr.; atty for Plntf
Ronald E Bush
Affidavit of Ralph J. Henderson; atty for Plntf
Norman Reece
Defs Objection to plntfs motion to amend
complaint:
Amended Notice of hearing; 5-11-06 at 9:30 am:
aty Norman Reece for plntf
plntfs witness list; aty Norman Reece for plntf

Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush

Hearing Scheduled (Hearing Scheduled
05111/2006 09:OO AM)
2nd Amended Notice of Hearing; aty Norman Ronald E Bush
Reece for plntf
Hearing Scheduled (Hearing Scheduled
Ronald E Bush
06/29/2006 02:OO PM)
Defs Witness Disclosure; aty Ron Kerl for Defs. Ronald E Bush
Interim Hearing Held; Minute Entry & Order;
Motion to Amend Complaint is DENIED: J Bush
6-29-06
Notice of change of Address; aty Norman
Reece for plntf
notice of service of discovery; aty Ron Kerl for
def
Joint Pre Trial Memorandum; aty NIReece
Joint Pre Trial Memorandum ; aty NI Reece
Defs Motion in Limine; aty Ron Kerl for Defs
Plnts Trial Brief; aty NlReece

Ronald E Bush

Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush

lnterirn Hearing Held; Minute Entry & Order;
counsel is to file Motion in Limine; J Bush
9-27-06
Defendants Trial Brief; aty Ron Kerl for Def

Ronald E Bush

Hearing Scheduled (Pretrial Conference
05/30/2007 02:OO PM)

Ronald E Bush

Ronald E Bush
Ronald E Bush
Plntfs Resp to Defs Motion in Limine;
Ronald E Bush
Continued (Court Trial 11/29/2006 02:OO PM)
Reply Memorandum in support of Defs Motion in Ronald E Bush
limine; aty Ron Kerl for Def.
Ronald E Bush
Continued (Court Trial 01/23/2007 09:OO AM)
Ronald E Bush
Hearing result for Pretrial Conference held on
09/22/2006 10:OO AM: Hearing Vacated
Ronald E Bush
Continued (Court Trial 06/06/2007 01:30 PM)

-
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Case: CV-2005-0002984-OC Current Judge: Ronald E Bush
Ralph J. Henderson vs. Henderson Investment Properties, L.L.C., etal.

Ralph J. Henderson vs. Henderson Investment Properties, L.L.C., Lisa A. Henderson
Date

Code

User

MEMO

DCANO

HRHD

KARLA

MOTN

KARLA

HRHD

KARLA

MEMO

DCANO

CDlS

CAMILLE

CSTS
AFFD

CAMILLE
CAMILLE
CAMILLE

9/14/2007

911812007

10/5/2007

HRSC

KARLA

CSTS

KARLA

ORDR

AMANDA

HRHD

WRLA

HRSC

KARLA

MEOR

AMANDA
CAMILLE

I012212007
11/9/2007
11/13/2007

AFFD
CSTS

CAMILLE
CAMILLE

Judge
Memorandum Decision and Order on Motion in Ronald E Bush
Limine; The Motion in L~mineis granted in part
and denied in part; slJ. Bush on 2-27-07
Hearing result for Pretrial Conference held on
Ronald E Bush
05/30/2007 02:OO PM: Hearing Held (Min Ent &
Ord-trial to begin 06/04/07 at 1:30; exhibits;
witnesses) JBush 05/31/07
Ronald E Bush
Def Motion Under IRCP 56(f) and Second
Objection to Plaintiffs Summary Judgment Motion
and Notice of Hearing (Kerl for Def)
Hearing result for Court Trial held on 06/06/2007 Ronald E Bush
01:30 PM: Hearing Held (Min Ent & Ord; Crt
Trial held; Crt take under advisement) sl J Bush
06/08/07
Memorandum Decision Findings of Fact and
Ronald E Bush
Conclusions of Law; Counsel of Dfdts. to prepare
paperwrok for of Judgment. A status conference
order shall follow, setting a date and time to
consider a hearing and trial schedule for dealing
with the remaining claims and to decide in the
consolidated cases.s/J. Bush
Civil Disposition (judgment, plntfs complaint on Ronald E Bush
file in this case shall be, andis hereby dismissed
with prejudice) J Bush 8-15-07
Ronald E Bush
Case Status Changed: Closed
Affidavit of ron Kerl in support of Attorney fee
request; aty Ron Kerl for Def.
Defs Memorandum of Costs; aty Ron Kerl

Ronald E Bush
Ronald E Bush

Hearing Scheduled (Status Conference
Ronald E Bush
09/18/2007 03:OO PM)
Case Status Changed: Closed pending clerk
Ronald E Bush
action
Ronald E Bush
Order; Is1J Bush 09-14-07 - status conference
ordered for 09-18-07 @ 3p
Hearing result for Status Conference held on
Ronald E Bush
09/1812007 03:OO PM: Hearina Held (Min Ent &
Ord-set hrg on Def Rule 12(b)(6) ~ o t i & ;briefings
to be filed by 10/22/07) J Bush 09/25/07
Ronald E Bush
Hearing Scheduled (Motion 11/01/2007 09:OO
AM)
Minute Entry and Order; 1st J Bush 09-25-07 -Ronald E Bush
hearing held 09-18-07. dfdts rule 12(b)(6) mtion
scheduled 11-01-07 @ 9a
Defs Brief in support of req for atty fees; aty Ron Ronald E Bush
Kerl
Ronald E Bush
Affidavit of James E Lee, CPA
Ronald E Bush
Case Status Changed: closed

-
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Case: CV-2005-0002984-OC Current Judge: Ronald E Bush

.

Ralph J. Henderson vs. Henderson Investment Properties. L.L.C eta1
Ralph J. Henderson vs. Henderson Investment Properties, L.L.C.. Lisa A. Henderson
Date

Code

User

HRSC

CAMILLE

MEMO

CAMILLE

CAMILLE

CSTS
WRIT

CAMILLE
CAMILLE
AMANDA

AMANDA

APSC
MlSC

DCANO
DCANO

MlSC

DCANO

MlSC

DCANO

MISC

DCANO

MlSC

DCANO

MlSC

DCANO

NOTC

CAMILLE

ANSW

CAMILLE

WRRT
MlSC

AMANDA
DCANO

Judae
Hearing Scheduled (Motion 1211812007 11:OO
AM)
Memorandum Decision and Order on Motion for
fees and costs; counsel shall prepare judgment
for judges sl : J Bush 2-12-08
Judgment awarding costs and aty fees to defs
Roger and Lisa Henderson (judgment ag the plntf
Ralph Henderson for the sum of $21,552.00) J
Bush 2-15-08
Case Status Changed: closed
Writ Issued;
Miscellaneous Payment: Writs Of Execution Paid
by: Cooper & Larsen Receipt number: 0009737
Dated: 3/13/2008 Amount: $2.00 (Check) - CW
Filing: T - Civil Appeals To The Supreme Court
($86.00 Directly to Supreme Court Plus this
amount to the District Court) Paid by: Norman G
Reece Receipt number: 0010686 Dated:
3/21/2008 Amount: $15.00 (Check) For:
Henderson, Ralph J. (plaintiff)
Appealed To The Supreme Court
NOTCE OF APPEAL; Norman G. Reece, Atty for
Appellant.
CLERK'S CERTIFICATE OF APPEAL; signed by
Diane on 3-25-08. Mailed to Counsel, Norman G.
Reece/Appellant, Ron Kerl, Atty for Respondent
and Supreme Court.
Received $100.00 for Clerks Record, CK 2611
and $86.00 ck # 2608 for Supreme Court Fee.
Mailed Supreme Court's Fee on 3-25-08.
IDAHO SUPREME COURT; MotionlNotice
Suspend/ All Due Dates Suspended.
Respondents' Motion to Dismiss Appeal or, in the
Alternative, Limit Issues on Appeal.
IDAHO SUPREME COURT; Notice of Appeal
received. Docket # 35138. Clerk's Record and
Reporter's Transcript due 6-27-08. (5 weeks prior
5-30-08)
IDAHO SUPREME COURT; Filing of Clerk's
Certificated received in SC on 3-27-08.
Notice of service - plntfs answer to garnishment
interrogatory; aty Norman Reece for plntf
Answer to garnishment interogatory ; aty
Norman Reece for plntf
Writ Returned
IDAHO SUPREME COURT; Clerk's Record and
Reporter's Transcript Due in SC by 7-24-08.
(6-19-08 - 5weeks prior)

Ronald E Bush
Ronald E Bush

Ronald E Bush

Ronald E Bush
Ronald E Bush
Ronald E Bush

Ronald E Bush

Ronald E Bush
Ronald E Bush
Ronald E Bush

Ronald E Bush

Ronald E Bush

Ronald E Bush

Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush
Ronald E Bush
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Case: CV-2005-0002984-OC Current Judge: Ronald E Bush
Ralph J. Henderson vs. Henderson lnvestment Properties, L.L.C., etal.

Ralph J. Henderson vs. Henderson lnvestment Properties, L.L.C., Lisa A. Henderson
Date

Code

User

5/22/2008

MlSC

DCANO

6/23/2008

MlSC

DCANO

711112008
711712008

STJD
WRRT

AMANDA
AMANDA

711812008

MlSC

DCANO

7/24/2008
8/7/2008

AMANDA
MlSC

DCANO

Judge
IDAHO SUPREME COURT; Order Limiting
Ronald E Bush
Issues on Appeal. Respondents' Motion to
Dismiss Appeal is Denied. Respondents' Motion
in the Alternative, to Limit Issues on Appeal
Granted. The Appeal shall be limited to the award
of costs and attorney fees, per judgment
awarding costs and Attorney fees filed in the
District Court on 2-15-08.
IDAHO SUPREME COURT; Clerk's Record and Ronald E Bush
Transcript Due Date Reset. Due in Sc on 8-22-08.
( 7-25-08 5 Weeks prior)
Ronald E Bush
Satisfaction Of Judgment; DA Kerl
Writ of Execution and Notice of Levy Returned
REPORTER'S TRANSCRIPT received in Court
Records on 7-18-08 for the following hearings:
Plntf. Mtn. to Amend Complaint held 6-29-06,
Trail hearing held 6-6,7,8,2007. Defd. Rule
11-1-07.
Sheriff writ return information

Ronald E Bush
Ronald E Bush

Ronald E Bush

CLERK'S RECORD received in Court Records on Ronald E Bush
8-7-09.

Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
151 North 3rd Avenue, Suite 309
Pocatello, Idaho 83201
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

RONALD E. BUSH

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an individual,

I

Case NO.

I

Plaintiff,

COMPLAINT FOR JUDICIAL
DISSOLUTION

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA
A. HENDERSON, an individual,
Defendants.

Clx/=-29%4=

Fee: $82.00

I

Ralph I. Henderson, by and through his attorney, and for cause of action against the
Defendants, complains and alleges as follows:
PARTIES/JURISDICTION
1.

Plaintiff, Ralph J. Henderson ("Ralph"), at all times relevant, was a resident of

the State of Utah.
2.

Defendant, Henderson Investment Properties, L.L.C. ("HIP"), at all times relevant,

was an Idaho limited liability company with its principal place of business located in Bannock
County, Idaho.
3.

Defendant, Roger E. Henderson ("Roger"), was and is a resident of Bannock

County, Idaho, and is a member and manager of HIP and acted in his capacity with apparent,
implied or real authority on behalf of HIP and in furtherance of his and/or HIP'S objectives.

COMPUIINT FOR JUDICIAL DISSOLUTION
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4.

Defendant, Lisa A. Henderson ("Lisa"), was and is a resident of Bannock County,

Idaho, and is a member and manager of HIP and acted in her capacity with apparent, implied
or real authority on behalf of HIP and in furtherance of her and/or HIP'S objectives.
5.

The acts and conduct complained of herein occurred in Bannock County, State

of Idaho.
6.

The amount in controversy exceeds the minimal jurisdictional amount for the

above-captioned Court. This Court has jurisdiction pursuant to Idaho Const. art V

3 20 and

Idaho Code (I.C.) gg 1-705, 5-514, and 53-670.

7.

On or about September 27, 2000, Ralph, Roger, Lisa, and Lena R. Henderson

("Lena") formed HIP by signing an "Operating Agreement for Henderson Investment Properties,
L.L.C." ("Operating Agreement").
8.

Under the provisions of the Operating Agreement, Ralph, Roger, Lisa and Lena

were members of HIP, and Roger and Lisa were managers of HIP.
9.

According to

1 111-A of the Operating Agreement, the purpose of HIP was to

operate a Jimmie John's Gourmet Sandwich Shop in Pocatello, Idaho.
10.

Ralph and Lena made an initial capital contribution to HIP in the amount of

$132,000.00.
11.

Roger and Lisa have made no capital contributions to HIP.

12.

Lena passed away on August 28, 2001.

13.

I n January of 2002, Ralph, Roger and Lisa amended the Operating Agreement

whereby Ralph was assigned Lena's membership interest in HIP, resulting in Ralph owning fifty
percent of the ownership interest in the company.
14.

On or about May 15,2002, Roger and Lisa waived their rights of first refusal and

consented to the transfer of Lena's membership interest to Ralph.
15.

Paragraph VI-E of the Operating Agreement provides as follows:

Liability for Certain Acts. Each Manager must perform his or
her duties as Manager in good faith, in a manner he or she
reasonably believes to be in the Company's best interests, and

-
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with such care as an ordinarily prudent person in a like position
would use under similar circumstances. A Manager who so
performs the duties as Manager does not have any liability by
reason of being or having been a Manager of the Company. The
Manager does not, in any way, guarantee the return of the
Members' Capital Contributions or a profit for the Members from
the Company operations. The Manager is not liable to the
Company or to any Member for any loss or damage sustained by
the Company or any Member, unless the loss or damage was the
result of fraud, deceit, gross negligence, willful miscondu&, or a
wrongful taking by the Manager.
16,

Paragraph VI-I of the Operating Agreement provides as follows:
Removal. Any Manager may be removed or replaced with or
without cause by the vote of the Members who hold at least a
majority of Membership Interests. The removal of a Manager who
is also a Member will not affect the manager's rights as a Member
and will not constitute a withdrawal of the Member.

17.

Paragraph VI-K of the Operating Agreement provides as follows:
Salaries. Each Manager will be reimbursed for all reasonable
expenses incurred in managing the Company. The salaries and
other compensation of the Managers will be fixed from time to
time by the vote or written consent of least a majority of the
Membership Interests. No Manager is prevented from receiving
such a salary or other compensation because the Manager is also
a Member.

18.

Paragraph XI11 of the Operating Agreement provides as follows:
Amendments to this Agreement may be proposed by any Member.
Anv. .urouosed
amendment to this Agreement is effective only if
.
adopted by the vote, consent or approval of all Members.

19.

During the course of HIP'S business operations, the members of HIP became

deadlocked in the management of HIP.
20.

Consequently, the parties began to discuss Ralph's dissociation from HIP.

21.

During the dissociation discussions, Roger and Lisa, as managers of HIP, asked

Ralph to procure a SBA loan for the benefit of HIP, and in consideration of Ralph's procurement
of said loan, offered to pay Ralph $1,500.00 each month until HIP could find someone to buy
out Ralph's position in HIP.
22.

Ralph accepted Roger and Lisa's offer, and in consideration thereof, guaranteed

the SBA loan by allowing a mortgage to be put on Ralph's residence in St. George, Utah.

--- .
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23.

As of the filing date of this complaint, HIP has not found an individual or entity

to buy out Ralph's position in HIP.
24.

As of the filing date of this complaint, HIP has failed and/or refused to pay Ralph

the $1,500.00 per month promised in consideration for his procurement of the SEA loan.
25.

Ralph has requested annual meetings of HIP as provided for in the Operating

Agreement, but HIP has failed and/or refused to ever have an annual meeting.
26.

Upon information and belief, Roger and/or Lisa have used HIP funds to pay for

personal expenses not reimbursable under the terms of the Operating Agreement.

-

COUNT I JUDICIAL DISSOLUTION [I.C. fj 53-643(1)(a)]
27.

Plaintiff realleges Paragraphs 1-26 as if set forth in full herein and incorporates

the same by reference.
28.

The members of HIP are deadlocked in the management of HIP's affairs, and

because no member holds a majority of the membership interests, no member of HIP can
resolve the deadlock without the cooperation of the other two members.
29.

As a result of the deadlock in the management of HIP, irreparable injury to HIP

is or will be suffered by HIP.

-

COUNT I1 JUDICIAL DISSOLUTION [I.C. fj 53-643(1)(b)]
30.

Plaintiff realleges Paragraphs 1-26 as if set forth in full herein and incorporates

the same by reference.
31.

Upon information and belief, Roger and/or Lisa, managers of HIP, have

misappropriated HIP assets for personal use. Said acts are illegal, oppressive or fraudulent, and
were done in direct contravention of 11VI-E of the Operating Agreement.
32.

As a result of the illegal, oppressive or fraudulent conduct of HIP's managers,

Roger and/or Lisa, HIP has or will suffer irreparable injury, for which Roger and/or Lisa should
be held liable to Ralph and/or HIP, pursuant to 1VI-E of the Operating Agreement.
RESERVATION OF RIGHT TO AMEND
33.

Pending discovery of documents and information relevant to this litigation,

Plaintiff reserves the right to amend this complaint to bring further causes of action.

ATTORNEY FEES AND COURT COSTS
34.

Plaintiff has been required to retain the sewices of legal counsel in this matter

and is entitled to an award of attorney fees and Court costs pursuant to I.C. fj 12-120 and
Idaho Rule of Civil Procedure 54.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for the judgment, decree and order of this Court, granting
the following forms of relief, either cumulatively or in the alternative, as the Court may deem
just and equitable:
1.

Plaintiff prays for the decree of this Court dissolving HIP and appointing Plaintiff

as the sole member of HIP empowered and charged with winding up the operations of HIP.
2.

Upon entry of the decree of dissolution, an order directing the winding up and

liquidation of HIP'S business and affairs.
3.

Plaintiff prays for an award of costs and attorney fees incurred in connection with

this action.

4.

Plaintiff prays for such other and further relief as the Court may deem just and

equitable.
DATED this 26th day of July, 2005.
NORMAN G. REECE, P.C.

Norman G. Reece,. Jr.,. of the Firm, Attorney for
Plaintiff

-
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Ron Kerl, Esq. #I768
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1 145
Facsimile:
(208) 235-1 182
Email: ron@coover-larsen.com
Counselfor Defendants
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an individual,
Plaintiff,

)
)

CASE NO. CV 2005-2984-0C
)

VS.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA A.
HENDERSON, an individual,

1

FEE CATEGORY: I1

)
)

FEE: $52.00

1
)

ANSWER

1

Defendants.

1
COME NOW, Henderson Investment Properties, L.L.C, an Idaho Limited Liability
Company, (hereinafter referred to as "HIP"), Roger E. Henderson, an individual, and Lisa A.
Henderson, an individual (hereinafter referred to collectively as "Henderson") and in answer to the
Plaintiffs Complaint for Judicial Dissolution, admit, deny and ailege as follows:
1.

The Defendants HIP and Henderson admit the allegations contained in paragraphs

ANSWER - PAGEI

2.

The DefendantsHIP and Henderson have insufficientinformation or knowledge with

respect to the allegations contained in paragraphs 5 and 6.
3.

In answer to paragraph 7, the Defendants HIP and Henderson admit that on or about

September 27, 2000 an Operating Agreement for Henderson Investment Properties, L.L,C, was
executed by its members, however, deny that the execution of the Operating Agreement "formed
HIP", alleging, rather, that HIP was formed by the filings of Articles of Organization as a Limited
Liability Company on October 19,2000.
4.

In answer to paragraph 9, the Defendants HIP and Henderson admit that one of the

purposes of HIP was to operate a Jimmy John's gourmet sandwich shop in Pocatello, Idaho,
however, pursuant to the Operating Agreement, HIP could engage in any lawkl business,
whatsoever, without restriction.
5.

In answer to paragraph 24, the Defendants HIP and Henderson admit that they have

refused to pay the Plaintiff $1,500.00 per month, and affirmatively deny that HIP or Henderson
agreed or promised to pay the Plaintiff $1,500.00 per month, or any other specific sum, for any
reason whatsoever.
6.

The DefendantsHIP and Henderson deny the allegationscontained in paragraphs 10,

11,19,20, 21,22, 25,26,28,29,31,32, 33, and 34.
7.

In answer to paragraphs 27,and 30, the Defendants HIP and Henderson reallege their

responses to paragraphs 1-26 of Plaintiffs Complaint as if herein set forth at length.
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AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

Plaintiffs Complaint fails to state a claim or cause of action recognized under Idaho Law and
upon which relief may be granted by the Court.
SECOND AFFIRMATIVE DEFENSE

Any promise or agreement alleged by the Plaintiff to have been made by the Defendants,
which is not in writing or contained in the parties' Operating Agreement as amended, is
unenforceable, in violation of the Operating Agreement and/or the applicable statute of frauds.

THIRD AFFIRMATIVE DEFENSE
The Plaintiff has waived, or is otherwise equitably estopped from pursuing his claims in
this proceeding by reason of his conduct.
PRAYER FOR RELIEF

WHEREFORE, the Defendants HIP and Henderson, having fully answered the Plaintiffs
Complaint, respectfully request the Court to:
A.

dismiss the Plaintips Complaint;

B.

enter an Order directing the Plaintiff to pay theDefendants' attorney's fees and costs,
pursuant to the Operating Agreement and/or the applicable statutes and the rules of
this Court; and

C.

enter an Order awarding such other and further relief to these Defendants which the
Court deems is fair and just.
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DATED this &day

, 2005.

of

COOPER & LARSEN, CHTD
Attorneys for D q d a n t s
A

CERTIFICATE OF SERVICE

I HEREBY CERTIFY on theA&ay

of ~ u ~ u s2005,
t , I served a true and correct copy of

the foregoing document as follows:
[ ] U.S. Mail, postage prepaid
[xx] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile

Norman 6.Reece, Jr.
151 N. 3rdAve., Ste., 309
Pocatello, ID 83201

By:
Ron Kerl
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
151 North 3rd Avenue, Suite 309
Pocatello, Idaho 83201
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an
individual,

Case No. CV 2005-2984-0C

Plaintiff,
VS.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

PLAINTIFF'S MOTION TO
AMEND COMPLAINT AND
NOTICE OF HEARING

Defendants.

Plaintiff, Ralph 1. Henderson, by and through his attorney o f record, Norman G.
Reece, P.C., moves for leave t o amend his Complaint for Judicial Dissolution, dated 3uly
26, 2005. A draft o f the proposed Amended Complaint is attached to this motion.
Plaintiff seeks t o amend the original complaint by adding a count for fraud, wilful
misconduct, and/or wrongful taking, as well as a claim for punitive damages.
This motion is made pursuant t o Idaho Rule of Civil Procedure (I.R.C.P.) 15(a)
and Idaho Code g 6-1604, and is supported by the record herein, including the

PLAINTIFF'S
--.MOTION TO AMEND COMPLAINT AND NOTIT;

OF HEARING - 1

%dJ

following: (1)Affidavit of Ralph 3. Henderson, dated March 29, 2006; and (2) Affidavit
of Norman G. Reece, Jr., dated March 29, 2006. Pursuant to I.R.C.P. 7(b)(3)(C),
Plaintiff reserves the right t o lodge a brief in support of this motion.
NOTICE OF HEARING
PLEASETAKE NOTICE that on Monday, the 24th day of April, 2006, a t 4:00 p.m.
of said day, or as soon thereafter as counsel can be heard, i n the Courtroom of said
Court, Bannock County Courthouse, Pocatello, County of Bannock, State o f Idaho, the
undersigned will call up for hearing before the Court Plaintiff's Motion t o Amend
Complaint.
DATED this 29th day of March, 2006.
NORMAN G. REECE, P.C.

By
Norman G. Reece, Jr., of th& Firm, Attorney
for Plaintiff

CERTIFICATE OF SERVICE

Ihereby certify that on this 29th day of March, 2006, Iserved a true and correct
copy of the foregoing PLAINTIFF'S MOTION TO AMEND COMPLAINT AND NOTICE OF
HEARING, by depositing the same in the United States mail, a t Pocatello, postage prepaid, i n an envelope addressed to:
Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

flrn&d.!
9Norman G. Reece, Jr.
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Norman G. Reece, Jr,
NORMAN G. REECE, P.C.
151 North 3rd Avenue, Suite 309
Pocatello, Idaho 83201
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNW OF BANNOCK

RALPH 3. HENDERSON, an individual,
Case No. CV 2005-2984-0C
Plaintiff,
AMENDED COMPLAINT

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA
A. HENDERSON, an individual,
Defendants.

Ralph 3. Henderson, by and through his attorney, and for cause of action against the
Defendants, complains and alleges as follows:
PARTIES/JURISDICTION

1.

Plaintiff, Ralph 3. Henderson ("Ralph"), at all times relevant, was a resident of

the State of Utah.
2.

Defendant, Henderson Investment Properties, L.L.C. ("HIP"), at all times relevant,

was an Idaho limited liability company with its principal place of business located in Bannock
County, Idaho.
3.

Defendant, Roger E. Henderson ("Roger"), was and is a resident of Bannock

County, Idaho, and is a member and manager of HIP and acted in his capacity with apparent,
implied or real authority on behalf of HIP and in furtherance of his and/or HIP'S objectives.

AMENDED COMPLAINT
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4.

Defendant, Lisa A. Henderson ("Lisa"), was and is a resident of Bannock County,

Idaho, and is a member and manager of HIP and acted in her capacity with apparent, implied
or real authority on behalf of HIP and in furtherance of her and/or HIP'S objectives.
5.

The acts and conduct complained of herein occurred in Bannock County, State

of Idaho.
6.

The amount in controversy exceeds the minimal jurisdictional amount for the

above-captioned Court. This Court has jurisdiction pursuant to Idaho Const. art V g 20 and
Idaho Code (I.C.)

7.

55 1-705,

5-514, and 53-670.

On or about September 27, 2000, Ralph, Roger, Lisa, and Lena R. Henderson

("Lena") formed HIP by signing an"0perating Agreement for Henderson Investment Properties,
L.L.C." ("Operating Agreement").
8.

Under the provisions of the Operating Agreement, Ralph, Roger, Lisa and Lena

were members of HIP, and Roger and Lisa were managers of HIP.

9.

According to 1 III-A of the Operating Agreement, the purpose of HIP was to

operate a Jimmie John's Gourmet Sandwich Shop in Pocatello, Idaho.
10.

Ralph and Lena made an initial capital contribution to HIP in the amount of

$132,000.00.
11.

Roger and Lisa have made no capital contributions to HIP.

12.

Lena passed away on August 28, 2001.

13.

I n January of 2002, Ralph, Roger and Lisa amended the Operating Agreement

whereby Ralph was assigned Lena's membership interest in HIP, resulting in Ralph owning fifty
percent of the ownership interest in the company.
14.

On or about May 15, 2002, Roger and Lisa waived their rights of first refusal and

consented to the transfer of Lena's membership interest to Ralph.
15.

Paragraph VI-E of the Operating Agreement provides as follows:

Liability for Certain Acts. Each Manager must perform his or
her duties as Manager in good faith, in a manner he or she
reasonably believes to be in the Company's best interests, and

AMENDED COMPMINT
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with such care as an ordinarily prudent person in a like position
would use under similar circumstances. A Manager who so
performs the duties as Manager does not have any liability by
reason of being or having been a Manager of the Company. The
Manager does not, in any way, guarantee the return of the
Members' Capital Contributions or a profit for the Members from
the Company operations. The Manager is not liable to the
Company or t o any Member for any loss or damage sustained by
the Company or any Member, unless the loss or damage was the
result of fraud, deceit, gross negligence, willful misconduct, or a
wrongful taking by the Manager.
16.

Paragraph VI-I of the Operating Agreement provides as follows:
Removal. Any Manager may be removed or replaced with or
without cause by the vote of the Members who hold at least a
majority of Membership Interests. The removal of a Manager who
is also a Member will not affect the manager's rights as a Member
and will not constitute a withdrawal of the Member.

17.

Paragraph VI-K of the Operating Agreement provides as follows:
Salaries. Each Manager will be reimbursed for all reasonable
expenses incurred in managing the Company. The salaries and
other compensation of the Managers will be fixed from time to
time by the vote or written consent of least a majority of the
Membership Interests. No Manager is prevented from receiving
such a salary or other compensation because the Manager is also
a Member.

18.

Paragraph XI11 of the Operating Agreement provides as follows:
Amendments to this Agreement may be proposed by any Member.
Anv proposed amendment to this Agreement is effective only if
adopted'by the vote, consent or approval of all Members.

19.

During the course of HIP'S business operations, the members of HIP became

deadlocked in the management of HIP.
20.

Consequently, the parties began to discuss Ralph's dissociation from HIP.

21.

During the dissociation discussions, Roger and Lisa, as managers of HIP, asked

Ralph to procure a SBA loan for the benefit of HIP, and in consideration of Ralph's procurement
of said loan, offered to pay Ralph $1,500.00 each month until HIP could find someone to buy
out Ralph's position in HIP.
22.

Ralph accepted Roger and Lisa's offer, and in consideration thereof, guaranteed

the SBA loan by allowing a mortgage to be put on Ralph's residence in St. George, Utah.

-
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23.

As of the filing date of this Amended Complaint, HIP has not found an individual

or entity t o buy out Ralph's position in HIP.
24.

As of the filing date of this Amended Complaint, HIP has failed and/or refused to

pay Ralph the $1,500.00 per month promised in consideration for his procurement of the SBA
loan

.
25.

Ralph has requested annual meetings of HIP as provided for in the Operating

Agreement, but HIP has failed and/or refused to ever have an annual meeting.
26.

Upon information and belief, Roger and/or Lisa have used HIP funds to pay for

personal expenses not reimbursable under the terms of the Operating Agreement.
COUNT I-JUDICIAL DISSOLUTION [I.C. § 53-643(1)(a)]

27.

Plaintiff realleges Paragraphs 1-26 as if set forth in full herein and incorporates

the same by reference.
28.

The members of HIP are deadlocked in the management of HIP'S affairs, and

because no member holds a majority of the membership interests, no member of HIP can
resolve the deadlock without the cooperation of the other two members.
29.

As a result of the deadlock in the management of HIP, irreparable injury to HIP

is or will be suffered by HIP.

-

COUNT I 1 JUDICIAL DISSOLUTION [I.C. § 53-643(1)(b)]

30.

Plaintiff realleges Paragraphs 1-26 as if set forth in full herein and incorporates

the same by reference.
31.

Upon information and belief, Roger and/or Lisa, managers of HIP, have

misappropriated HIP assets for personal use. Said acts are illegal, oppressive orfraudulent, and
were done in direct contravention of
32.

I n VI-E of the Operating Agreement.

As a result of the illegal, oppressive or fraudulent conduct of HIP'S managers,

Roger and/or Lisa, HIP has or will suffer irreparable injury, for which Roger and/or Lisa should
be held liable to Ralph and/or HIP, pursuant to
COUNT I11

33.

VI-E of the Operating Agreement.

- FRAUD, WILFUL MISCONDUCT, AND/OR WRONGFUL TAKING

Plaintiff realleges Paragraphs 1-26 and 31-32 as i f set forth in full herein and

-
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incorporates the same by reference.
34.

I n misappropriating HIP assets for personal use, Roger and Lisa engaged in

fraudulent conduct by concealing said misappropriations.
35.

Roger and Lisa knew the misappropriations were wrongful, yet they willingly

engaged in such misconduct with the intent to deceive Ralph by concealing the
misappropriations.
36.

Ralph had no reason to know of the misappropriations at the time they were

perpetrated and reasonably relied on Roger and Lisa's representations to Ralph that they were
running the business in a competent manner consistent with the Operating Agreement of HIP.
37.

Roger and Lisa's statements referenced in Paragraph 36 were false statements

of material facts and were made with the intent that Ralph rely upon them.
38.

As a result of the wrongful, wilful and fraudulent conduct set forth in this Count

111, Ralph has been damaged of the types and in the amounts to be proved at the time of trial.
COUNT I V

39.

- PUNITIVE DAMAGES

Plaintiff realleges Paragraphs 33-38 as if set forth in full herein and incorporates

the same by reference.
40.

The conduct set forth in Count I11 of this Amended Complaint constitutes

oppressive, fraudulent, wanton, malicious and/or outrageous conduct on the part of Roger and
Lisa.
41.

Therefore, Plaintiff is entitled to an award of punitive damages.
RESERVATION OF RIGHT TO AMEND

42.

Pending discovery of documents and information relevant to this litigation,

Plaintiff reserves the right to amend this pleading to bring further causes of action.
ATTORNEY FEES AND COURT COSTS

43.

Plaintiff has been required to retain the services of legal counsel in this matter

and is entitled to an award of attorney fees and Court costs pursuant to I.C.
Idaho Rule of Civil Procedure 54.

-
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for the judgment, decree and order of this Court, granting
the following forms of relief, either cumulatively or in the alternative, as the Court may deem
just and equitable:

1.

Plaintiff prays for the decree of this Court dissolving HIP and appointing Plaintiff

as the sole member of HIP empowered and charged with winding up the operations of HIP.

2.

Upon entry of the decree of dissolution, an order directing the winding up and

liquidation of HIP'S business and affairs.
3.

Plaintiff prays foran award of punitive damages, costs and attorney fees incurred

in connection with this action.
4.

Plaintiff prays for such other and further relief as the Court may deem just and

equitable.
DATED this -day of March, 2006.
NORMAN G. REECE, P.C.

BY

AMENDED COMPLAINT
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Norman G. Reece, Jr., of the Firm, Attorney for
Plaintiff
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
151 North 3rd Avenue, Suite 309
Pocatello, Idaho 83201
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898

-iy&d

Mfari?30 .

Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an
individual,

Case No. CV 2005-2984-0C

Plaintiff,
AFFIDAVIT OF NORMAN G.
REECE, JR.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants.

STATE OF IDAHO )
) ss.
County of Bannock )
Norman G. Reece, Jr., being first duly sworn upon oath, deposes and states as
follows:
1.

I am the attorney for Plaintiff in this matter, and have personal

knowledge o f the facts attested to herein.

AFFIDAVIT OF NORMAN G. REECE, 3R.

-1
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2.

Attached is a true and correct copy of Defendants' Response to Plaintiff's

Second Set of Interrogatories.
3.

The Answer to Interrogatory No. 15 admits that the Defendants have

transferred assets from Henderson Investment Properties, L.L.C. to a third party for
personal debts or obligations of Roger E. or Lisa A. Henderson.
4.

This discovery is submitted pursuant to Idaho Rule of Civil Procedure

33(b)(2), and is submitted in support of Plaintiff's Motion to Amend Complaint.

SUBSCRIBED AND SWORN to before me this 29th day of March, 2006.

I-nh

STATE OF IDAHO
NOTARY

- -PUBLIC

AFFIDAVIT OF NORMAN G. REECE,

,( )-

Notary publid for Idaho
ResidingAt: C~\~LLWK
MY Commission Expires: bY-L$-I
I

JR. - 2

4

n

CERTIFICATE OF SERVICE
Ihereby certify that on this &day
of March. 2006, 1 served a true and
correct copy of the foregoing AFFIDAVIT OF NORMAN G. REECE, JR., by depositing the
same in the United States mail, at Pocatello, postage pre-paid, in an envelope
addressed to:
Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

/Z~#%,J&,

p

Norman G. Reece, Jr.

AFFIDAVIT OF NORMAN G. REECE, 3R. - 3
"A

c.,c

,Q
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MAR/29/2006/WED 09:4.2 AM
03/29/2006

10: 42

SO1 TIS JNV.

HDVISUKS

FAX Mo, $33 5'14 ";I5
NORMAN G REECE

2082.

,
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Narman G,Reece, Jr.
NORMAN G. REECE, P.C.
151 North 3rd Avenue, Suite 309
Pocatello, Idaho 83201
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho Skate Bar No. 3898
Attorney for Plaintiff
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I THE DISTRICT COURT OF THE SIXTHJUDICIALDISTRICT
OF THE $+ATE OF IDAHO', I N AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an
individual,

Case,No. CV 2005-2984-0C

Plaintiff,

AkFXDIIW OF RALPH 1.
I~ENDERSON
HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER'
E. HENDERSON, an individual, and
LISA A:HENDERSON, an individual,
Defendants.

STATE OF UTAH

1

County of Washington

) ss.
)

Ralph 3. Henderson, being first duly sworn upon oath, deposes arid sbtesas
follows:

1.

Ihave personal knowledge of the facts attested to herein,

-

AFPYDAW OF RALPH 3. WI8NDERSON 1
04-33d.U

btAK/ZY/ZUUli/WEU UY: 42 AM
03/29/2006

10: 42

WI "IS INV. HUVISUKS
2082.

PAK No. 433

b'14 "-10

NORMAN G REECE
..

2.

I

Y. U U j

.

PAR?

02/02

1am a member of Henderson Investment Pmpe&iies, L,L,C, pHfP"), and'

as e member of HIP, X am enkitled to inspect the financial records of HIP.

3.

HIP was formed, among otherthings, forth@purpose of running a 3immie

John's Sandwich Shop in Pocatello, Idaho.

4.

Dehndants, RogerE. Henderson and Usa A. Henderson, as managers In

HIP, run the 3immie John's business refereneed in 9 3.
5.

As I have inspeded finaricial records of HIP,

X lociited the attached check

register:%r'~irnrnie
~ohn'scovering Jrrnkisry 1,2002 through December 2,2002:

SUBSCRXBED AND SWORN to before me this 29th day of March, 2006.

AFFIDAW
06536.14

OP RALPH 3. H M I O m O N - 2

,

CERTIFICATE OF SERVICE
Ihereby certify that on this 29th day of March, 2006,I served a true and correct
copy of the foregoing AFFIDAVIT OF RALPH J. HENDERSON, by depositing the same
in the United States mail, at Pocatello, postage pre-paid, in an envelope addressed to:

Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

8~'-

AFFIDAVm OF RALPH I. HENDERSON - 3

'??

d&,,,~

Norman G. Reece, Jr.

JtMivIY JOHNS
CHECK REGISTER
Citizens Community Bank
21 1/02 To 121 2/02

REFNO

DATE

TT DESClUPTiON
EC Jacob Z Mauch

EC DUSTY S MURRAY
EC ROBER1' PEREZ

EC Mike A.D. Sierra

EC Carl M Williams
VC CHKD SUPPORT SERVICES

EC Joshua A Hansen
EC T n E R S APPLONIE
EC CHlRlSTOPHER R AWES
EC Aaron D B o r n

EC JEFFREY A COVINGTON
EC Kashey A Fontana

EC *VOD*Jeremy Fumiss

EC Joshua A Hansen
EC Gavin C Hawkley
EC Andrew R Henderson

EC LISA HENDERSON
EC ROGER E HENDERSON

EC Emily M Henderson
EC JEFFRJ2 P HOLBROOK
EC KATmYNN MANN

DIST. A V O W

JIWIN'Y JOHNS
CHECK REGISTER
Cit~zensCommunity Bank
li 1/02 To 121 2/02

DIST, Ai\XOUNi

REFNO

DATE

TT DESCRIPTION

00001468

01/25/02

EC Jacob 2 Mauch

-549.92

00001469

01125102

EC Pahick Munro

-L43.S8

00001470

0 1/25/02

EC DUSTY S MURRAY

-109.18

00001471

01/25/02

EC Mike A.D. Sierra

-234.56

00001472

01/25/02

EC Carl M Williams

-219.36

00001473

01/25/02

EC Josh C Zirger

00001474

01/25/02

VC CIiILD SUPPORT SERVICES

00001475

01/25/02

EC Jeremy Furniss

-338.04

00001476

01/25/02

VC Lorin Nielsen, Shemff

-u.M@

00001477

02/01/02

EC KATHRYN N MANN

-33.83

0000 1479

02/07/02

EC CHRISTOPER R AWES

-335.52

0000 1479

02/07/02

EC Aaron D Bowman

-172.24

00001480

02/07/02

EC JEFFREY A COVINGTON

-188.62

EC Jeremy Fumjss
EC Soshua A Bansen
EC Gavin C Hawkley
EC Andrew- 2. Henderson

EC LISA HENDERSON
EC ROGER E HENDERSON

EC Emily M Henderson
EC SEFFREY P HOLBROOK

JIiVtMU JOHNS
CEIECK REGISTER
Citizens Community Bank
I/ 1/02 To 121 2/02

REP NO

-

DLST. AMOUNT

DATE

TT DESCRIPTlON

02/07/02

EC Jacob Z Mauch

-549.92

02/07/02

EC Patrick Munro

-25 1.08

EC DUSTY S MURRAY

EC Lisa K Powell
EC David L Robens

EC Mike A.D. Sima
EC Carl M Williams
EC Josh C Zirger
VC

CHILD SUPPORT SERVICES

VC torin Nielsen, Sbzmff

EC CHHSTOPBER R AWES
EC Aaron D Bowman

EC .JEFFREYA COVINGTON

EC Karhey A Fontana
EC Jeremy Fmiss
EC Joshua A Ransen
EC Gavin C Bawkley
EC Andrew R Henderson

EC LISAEENDWSON
EC ROGER E HEhVERSON
EC Emily M Henderson

slnmy ,roais
CRECK REGISTER
Citizens Community Bank
t i 1/02 TOi2/ 2102
REFNO

DATE

TT DESCRIPTION

00001 5 10

02/22/02

EC JEFFREY P ROLBROOK

0000151 1

02/22/02

EC Incob Z Mauch

0000 IS 12

02/22/02

EC Patrick Munro

000015 I3

02/22/02

EC DUSTY S MURRAY

000015 14

02/22/02

EC Lisa K Powell

000015 15

02/22/02

EC David L Roberts

000015 16

02/22/02

EC Mike A.D. Sierra

00001 5 17

02/22/02

EC William C Sindledecker

000015 18

02/22/02

EC Carl M Williams

0000 1520

02/22(07

VC CHKD SUPPORT SERVICES

00001521

02/22/02

VC Lorin Nielsen, Shetrifl

00001523

03/08/02

EC Aaron D Bowman

00001525

03/08/02

EC Kathey A Fontana

00001526

03/05/02

EC Jeremy Fumiss

00001527

03/08/02

EC Gavin C Hawkley

0000 1528

03/08/02

EC Andrew R Henderson

00001529

03/08/02

EC LISA HEWERSON

00001 530

03/08/02

EC ROGER E HENDERSON

DIST. &MOUNT-

JIMMY JOHNS
CHECK N3GISTER
Citizens Community Rank
I/ 1/02 To 1212102
KEBNO

DATE

'fC

0000153 1

03/08/02

EC Emily M Henderson

-522.98

00001532

03/08/02

EC JEFFREY P HOLBROOK

-175.51

00001533

03/08/02

EC Jacob Z Mauch

-549.92

DESCRlPTlON

EC Pntrick Munro
EC DUSTY S MURRAY

EC Lisa K Powell
EC David L Robens
EC Mike A.D. Sierra

EC William C Sindledecker

EC Car1M Williams
EC Josh C Zirger
VC CHILD SUPPORT SERVICES

VC

or in Nielsen, Sherriff

EC CHIUSTOPHER R AWES
EC Aaron D Bowman
EC JEFFREY A COVINGTON

EC Kathey A Fontana

EC Jeremy Fumiss
EC Gavin C Hawkley
EC Andrew R Henderson

EC LISAHFNDERSON

DIST. A*lOUNT'

nMMY *JOHNS
CHECK REGISTER
Citize~tsCommunity Bank
111/07 To 12.1 2102

- DATE

TT DESCRIPTION

EC ROGER E HENDERSON
EC Emily M Henderson

EC JEFFREY P HOLBROOK

EC Jacob Z Mauch
EC Panick Munro
EC D U S T S MURRAY
EC Lisa K Powell

EC David L Roberts

EC Mike A.D.Sierra
EC William C Sindledcckm
EC Carl M Williams
EC Josh C Zirger

VC CHILD SUPPORT SERVICES
VC Lorin Nielsen, Shemff

EC NAN ANDERSON
EC CWUSTOPHER R AWES
EC Aaron D B o m n

EC IEFFKEY A COMNGTON
00001570

04/05/02

EC LORI FIELD

00001571

04/05/02

EC Kathey A Fonrana

00001572

04/05/02

EC Jeremy Fumiss

DIST. AiiIOUNT

JIMMY JOBNS
CHECK REGISTER
Citizens Community Bank
11 1/02 To 121 2/02

REF NO

- DATE

TT DESCKIPTION
EC Gavin C Hawklcy

EC Andrew F. tlenderson
EC LISA HENDERSON
EC ROGER E I-IENDERSON

EC Emily M Henderson
EC EFFREY P HOLBROOK
EC Jacob Z Mnuch

EC DUSTY S MURRAY
EC Lisa K Powell

EC Mike A.D. Sierra

EC William C Sindledccker
EC Josh C Zirger
VC CHILD SUPPORT SERVICES

VC Lorin Nielsen. Sheniff
EC RlAN ANDERSON

EC CITRJSTOPfIER R AWES

EC Aaron D Bowman
EC EFFREY A COVIBGTON

EC LORI FIELD
EC Katlley A Fontana

EC Jcremy Fumiss

DIST. AJIOUNT

JIMMY JOHNS

CHECK REClSTER
Citizens Community Bank
11 1/02 To Ir7d 2/02

REFNO

DATE

TT DESCNPTION

00001597

EC LARAMGARCIA

00001598

EC Gavin C Hawkley

00001599

EC Andrew R Henderson

0000 l GOO

EC JEFFREY P HOLBROOK

0000 1GO 1

EC DUSTY S MURRAY

0000 1602

EC Mike A.D. Sierra

00001603

EC William C Sindledeckw

00001604

EC Josh C Zirgcr

00001605

EC Ryan Landers

00001606

VC *VOID*CHILD SUPPORT SERVICES

00001607

VC *VOID*Larin Nielsen, Shemff

0000 1608

VC CHILD SUPPORT SERVICES

0000 1609

VC Latin Nitlsen, Shcniff

00001610

EC LISA HENRERSON

00001611

EC ROGER 5 JBNJXRSON

00001612

EC Emily M Henderson

00001613

EC Jacob Z M a ~ h

00001616

EC CHIIISTOPIiER R AWES

00001617

EC Aaron D Bowman

00001618

EC JEFFREY A COVINGTON

00001619

EC LORIFIELD

DIST. AMOUNT

JIMMY JOHNS
CHECK REGISTFR
Citizens Community Bank
I/ 1/02 To I2/ 2102

X)IST. AMOUNT

EC Kathey A Fontana

EC Jeremy Fomiss
EC LARA M GARCIA

EC Gavin C Hawkley

EC Andrew R Henderson
BC LlSA HENDERSON
EC ROGER E HENDERSON

EC Emily M Henderson

EC JEFFREY P HOLBROOK
EC Ryan Landers
EC Jacob Z Mauch

EC

msnrs MURRAY

EC Mike A.D. Sierra
EC William C Sindledecker

EC Josh C Zirger
VC CHILD SUPPORT SERVICES
VC iorin Nielsen, Shemff

EC CHRISTOPKER R AWES
EC Aaron D Bowman

EC JEFFREY A COWGTON
EC LORI FIELD

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

J AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO, P
Repiste&CV-2005-02984-OC
RALPH J. HENDERSON, an individual,

Plaintiff,

)

1
1
1

-vsHENDERSON INVESTMENT PROPERTIES,
L.L.C, an Idaho Limited Liability Company,
ROGER E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants.

MINUTE ENTRY & ORDER

)
)
)

1
1
j

On June 29, 2006, the above entitled matter came before the Court for the purpose of a
hearing on Plaintiffs Motion to Amend Complaint and Motion to Add Claim for Punitive
Damages.. Norman G. Reece, Jr., appeared on behalf of the Plaintiff and Ron Kerl, appeared for the
Defendants.
The Court heard argument from counsel regarding Plaintifl's Motion to Amend Complaint.
The Court advised that the Motion to Amend Complaint is hereby DENIED for the reasons
stated on the record in open court.

Register CV-200-02984-OC
MINUTE ENTRY & ORDER
Page I

The Court firther advised that the Motion to Add Claim for Punitive Damages is also
DENIED for the reasons stated on the record in open court.

DATED June 29,2006.

R0NALD.E. BUSH
District Judge

CERTIFICATE OF SERVICE

.5"1

.

day of
,2006,I
I HEREBY CERTIFY that on the
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
( ~ u . s .Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Norman G. Reece, Jr.
Norman G. Reece, P.C.
151 North 31dAve, Ste 309
Pocatello, ID 83201

(4
U.S. Mail
( ) Overnight Delivery

Ron Kerl
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229

DATED this

~

33

( ) Hand Deliver
( ) Facsimile

day of

,2006.
Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Reeister#CV-2005-02984-OC
RALPH J. HENDERSON, an individual,

1
)

Plaintiff,

j

1
1

-VS-

MINUTE ENTRY & ORDER

)

HENDERSON INVESTMENT PROPERTIES,
L.L.C, an Idaho Limited Liability Company,
ROGER E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

j
1

1
1
)

Defendants.

1

On September 22,2006, the above entitled matter came before the Court for the purpose of
a pre-trial conference. Norman G. Reece, Jr., appeared on behalf of the Plaintiff and Ron Kerl,
appeared for the Defendants.
Counsel for the parties discussed exhibits and witnesses with the Court.
Counsel for the Defendants submitted a Motion in Limine to the Court.
Counsel for the Plaintiff had no objection to the timeliness of the filing of the Motion.

Register CV-2005-02984-OC
MINUTE ENTRY & ORDER
Page 1

The Court advised counsel for the Plaintiff that he would have until Thursday, September
28,2006 to file a response to the Motion in Limine.

DATED September 27,2006.

RONACD E. BUSH
District Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
day of
2006, I
served a true and correct copy of the foregoing document upon each of the followiig individuals
in the manner indicated.

Norman G. Reece
445 West Chubbuck Rd, Ste D
Chubbuck, ID 83202

(.~'u.s. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Ron Kerl
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229

( $u.s. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

7-

day of

&frL1

,2006.

Deputy Clerk

Register CV-2005-02984-OC
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register #CV-2005-2984-OC
RALPH J. HENDETSON.

1

Plaintiff,

1
HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER E.
HENDERSON, an individual, and LISA
HENDERSON, an individual,
Defendants.

MEMORANDUM DECISION
AND ORDER ON MOTION IN
LIMINE

)
)

1
1
1
1

Having reviewed the Defendants' Motion in Lirnine and supporting Memorandum, the
Plaintiffs Response and Memorandum in Opposition to Defendants' Motion in Limine and the
Defendant's Reply in Support of Motion in Limine, the Court hereby GRANTS, in part, and
DENIES, in part, the Defendants' Motion in Limine.
BACKGROUND
This case involves a dispute between family members who entered into business together,
creating a business known as Henderson Investment Properties, or HIP. The Defendants are the son
and daughter-in-law (Roger and Lisa Henderson) of the Plaintiff(Ra1ph Henderson). The parties

Case No. CV-2005-2984-OC
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signed an Operating Agreement, which required that capital contributions be made by each party in
order to form HIP. Those amounts are in dispute. Over time the parties began to disagree as to the
management of HIP, and discussions regarding Ralph Henderson's dissociation from HIP ensued,
eventually resulting in this lawsuit.
On October 3,2006, Defendants Henderson Investment Properties, and Roger and Lisa
Henderson, (hereafter, coIlectively, "HIP'') filed a Motion in Limine (I~ereafter,"Motion") seeking
to exclude four items of evidence. First, HIP seeks to exclude any evidence that would tend to
prove the amounts, if any of the capital contributions made by either party. HIP asserts that
,

introducing such evidence would violate the par01 evidence mle. Motion, p. 2. HIP argues that any
evidence that is contrary to what the parties put in writing in the operating agreement should be
excluded because the agreement is unambiguous and complete on its face. Id.
Second, HIP seeks to exclude evidence concerning whether or not the Defendants discussed
Plaintiff Ralph Henderson's (hereafter, "Ralph") dissociation from HIP. Id. HIP asserts that such
evidence would be evidence of settlement negotiations, inadmissible under IRE 408 or,
alternatively, be irrelevant and not admissible under IRE 402. Id.
Third, HIP argues that evidence regarding whether or not HIP asked Ralph to procure an
SBA loan for HIP and offered to pay Ralph $1500 a month until his interest in HIP was purchased
by another, whether Ralph accepted that offer, and whether HIP breached that agreement, should be
excluded. Id. HIP denies any allegation that HIP agreed to pay Ralph any sum in consideration for
his cooperation in obtaining an SBA loan for HIP. Id. HIP also argues that Ralph's Complaint is
only seeking a dissolution of HIP, not damages for breach of contract. Accordingly, HIP argues,
Ralph cannot seek to introduce evidence that would put at issue the existence of an alleged contract.
Id. HIP asserts that this would violate IRE 402. Id.

Case No. CV-2005-2984-OC
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Finally, HLP seeks to exclude any evidence tending to prove whether Ralph has asked for
annual meetings and whether or not HIP has failed andlor refused to have annual meetings, and
whether HIP has breached terms of the Operating Agreement. Id. at p. 3. HIP argues these
allegations are not relevant unless limited to the grounds stated for a judicial dissolution. Id. In
other words, HIP asserts that such evidence would only be relevant to prove that there is a deadlock
or that HIP somehow misappropriated funds. Id. HIP argues that if it is offered to prove anything
else, it would be inadmissible under IRE 402. Id.
Ralph filed a Response to HIP'S Motion in Limine (hereafter, "Response") on September
28,2006. He argues that evidence of initial capital contributions by either party is not excluded by
the par01 evidence rule because such evidence is not submitted for the purpose of modifying or
contradicting the terms of the Operating Agreement. Response, p. 2. Rather, Ralph argues that the
evidence of initial contributions will be offered as probative of whether the members are deadlocked
in the management of HIP. Id. Ralph m h e r asserts that evidence concerning initial contributions
would tend to prove irreparable damage because if HIP did not contribute the initial capital
contributions as agreed in the Operating Agreement, then it should be presumed that Ralph incurred
irreparable damage. Id.
With regard to discussions pertaining to his alleged dissociation from HIP, Ralph argues that
such evidence is not excluded under IRE 408 as settlement discussions because they were not
attempts to compromise a claim that he had against HIP. Id. at p. 4. Ralph also argues that in
discussing his dissociation from HIP, he was not attempting to prove that HIP was liable to him. Id.
Rather, he asserts, the evidence is probative of whether the members of HIP were deadlocked. Id.
Ralph also argues that evidence pertaining to whether or not HIP asked him to procure an
SBA loan for HIP and offered to pay him $1500 a month until his interest in HIP was purchased by

Case No. CV-2005-2984-OC
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another, whether he accepted that offer, and whether HIP breached that agreement should not be
excluded. Id. Ralph argues that he is not seeking damages for breach of contract, but rather is
seeking dissolution of the limited liability company. Id. Accordingly, Ralph contends, evidence
tending to prove whether or not the parties agreed that Ralph would secure an SBA loan is relevant
for the purposes of establishing whether or not there was a deadlock, rather than a breach of the
agreement. Id.
With respect to evidence concerning annual meetings of HIP and whether or not HIP
breached the Operating Agreement, Ralph agrees that that such evidence is irrelevant to his cause of
action unless limited to show grounds for judicial dissolution under LC. 5 53-643. Id at p. 5. Thus,
Ralph states that he will only offer this evidence of HIP'S refusal to hold annual meetings as proof
of a deadlock between the parties. Id. at p. 6. In addition, Ralph contends that he may also offer
evidence of the alleged breaches of the Operating Agreement for the purpose of showing irreparable
injury. Id.
On October 5,2006, HIP filed a Reply Memorandum in Support of its Motion in Limine
(hereafter, "Reply"). HIP argues that with respect to evidence tending to prove the initial capital
contributions made by each party, such evidence should be excluded because the parties already
confirmed what capital contributions were made when the parties signed the Operating Agreement.
Reply, p. 2. Thus, HIP contends, the amount of capital contributions was already spelled out in the

Agreement, and the Plaintiff should be precluded from challenging the contents of what is written.
Id. Further, HIP argues that the merger clause in the Agreement demonstrates that the Agreement is

fully integrated. Id.
With regard to the evidence of whether or not there were discussions of dissociating Ralph
from HIP, HIP argues that such discussions would have been in the context of a possible settlement

Case No. CV-2005-2984-OC
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between the parties, and should be excluded under IRE 408. Id. at p. 3 . HIP adds that such
evidence is also inadmissible under IRE 402 because it is not relevant. Id. HIP argues that the
disagreement the parties had over whether or not to pay Ralph any sum of money for his interest in
HIP does not pertain to the management of the company, and thus, is not relevant for dissolution
purposes. Id.
In HIP'S third request for exclusion+vidence pertaining to whether or not HIP asked
Ralph to procure an SBA loan and whether HIP offered to pay Ralph money every month until the
loan was paid off--HIP denies that HIP entered into such an agreement. Id. Nonetheless, HIP
argues, evidence of such a transaction shouId be excIuded under IRE 402 because it is not relevant
to the relief sought in Ralph's complaint. Id

ANALYSIS AND HOLDING
1.

The Amounts, if any, of the Capital Contributions Made by Either Party are
Admissible

The parol evidence rule provides: "if the written agreement is complete upon its face and
unambiguous, no fiaud or mistake being alleged, extrinsic evidence of prior or contemporaneous
negotiations or conversations is not admissible to contradict, vary, alter, add or detract from the
terms of the contract." Tolley v. THI Co., 140 Idaho 253,261 92 P.3d 503,511 (2004). Thus, if the
agreement is unambiguous, it cannot be changed or interpreted by reference to matters outside the
text of the Agreement. Id. Conversations and comments made leading up to the signing of the
agreement become irrelevant to most disputes over the agreement, because they cannot be used to
change the plain language of the agreement. Id.
However, although parol evidence is not admissible to vary the terms of the contract, if the
evidence does not vary the terms of the agreement then it does not violate the parole evidence rule.
First See. Bank of Idaho, NA, v. Webster, 119 Idaho 262,805 P.2d 468 (1991). Citing, First
Case No. CV-2005-2984-OC
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Security Bank ofldaho v. Gaige, 115 Idaho 172, 175-176,765 P.2d 683,686-87 (1998).
Accordingly, the par01 evidence rule operates to prevent a party from introducing extrinsic evidence
of negotiations or discussions that occurredprior to or during the time the agreement was reduced
to writing intended to try to vary the terms of the agreement, so as to prevent either party from
committing fraud.
Here, HIP argues that Ralph intends to introduce evidence that the actual cash contributions
were not the same contributions reflected in the Operating Agreement, and that such evidence
would tend to disprove what is in the fully integrated Agreement. Ralph, however, argues that
rather than introducing the evidence to disprove what is in the agreement, he seeks to use the
evidence for another purpose-to

show irreparable injury and deadlock. The Agreement, however,

according to HIP, states unequivocaIly that "the members have contributed in cash or equipment to
the Company the amount of Initial Capital set forth in Schedule I1 of this agreement."
There is no dispute that the parties agreed that "the members have contributed in cash or
equipment to the Company the amount of Initial Capital set forth in Schedule I1 of this agreement;"
however, HIP contends that the facts underpinning such an agreed upon statement are not true.
The Court concludes that even though Ralph contends that he would seek to introduce
evidence of actual capital contributions for some purpose other than varying the terms of the
operating agreement-i.e.,

to suggest that there has been irreparable injury and deadlock-the

ultimate goal of his proposed use of the evidence is to, in fact, vary the terms of the operating
agreement. Ralph hopes to demonstrate irreparable injury by the alleged kilure of the other
members of the L.L.C. to pitch in what they were supposed to have pitched in, to his presumed
economic disadvantage. But the agreement states unequivocally that the members did contribute
the cash or equipment of Initial Capital to the company described in Schedule I1 of the agreement.
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Therefore, even if the proposed evidence might have dual purpose, its ultimate purpose is to
effectively vary the terms of the integrated agreement and therefore, the use of such evidence is
barred by the par01 evidence rule.
2.

Evidence of Whether the Parties Discussed Ralph's Dissociation from HIP is
Admissible

Next, the Court must consider whether discussions of the Plaintiffs dissociation from HIP
should be excluded under IRE 408 because, as HIP contends, it constitutes evidence of a possible
settlement with the Plaintiff. Idaho Rule of Evidence 408 provides:
"Evidence of (1) furnishing, offering, or promising to furnish, or (2)
accepting, offering, or promising to accept, a valuable consideration in
compromising or attempting to compromise a claim which was disputed as to either
validity or amount, is not admissible to prove liability for, invalidity of, or amount of
the claim or any other claim. Evidence of conduct or statements made in
compromise negotiations is likewise not admissible. This rule does not require the
exclusion of any evidence otherwise discoverable merely because it is presented in
the course of compromise negotiations. This rule does not require exclusion if the
evidence is offered for another purpose, such as proving bias or prejudice of a
witness, negativing a contention of undue delay, or proving an effort to obstruct a
criminal investigation or prosecution. Compromise negotiations encompass
mediation."
The Idaho Court of Appeals has held that evidence offered for a purpose other thana
purpose that falls within the scope of IRE 408, than it may be admissible. Jensen v. Westberg, 1 15
Idaho 1021,1028 772 P.2d 228,235 ( c ~ . A ~1988).
~ . The court noted Rule 408 seeks to "foster a
strong public policy favoring out-of-court settlement of disputes by precluding the admission of
statements and offers made in compromise negotiations." Id. Citing, Comment to IRE 408. The
court held in Jensen that although the evidence was offered to show that a settlement had been
reached, the evidence was not offered to prove that the defendant had admitted liability for the
plaintiff's claim. Rather it was offered to establish that costs actually were incurred by his partners
in satisfying that settlement. Jensen, 115 Idaho at 1029,772 P.2d at 236. The court determined that
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such settlement evidence falls outside the scope and purpose of the rule. Id.
In the instant case, the parties' discussions about whether Ralph would dissociate from HIP
was not connected to a possible settlement, much less an admission of liabiliw on behalf of the
Defendants. As Ralph asserts and HIP does not refute, no claim had been asserted by Ralph at the
time such discussions took place. Furthermore, Ralph's counsel states that the intended use of such
evidence is not to bring settlement discussions into the case, but rather to show whether the parties
were in a deadlock. Thus, the evidence is admissible.
HIP also asserts that discussions regarding Ralph's dissociation from HIP are inadmissible
under IRE 402. IRE 402 provides: "(a)ll relevant evidence is admissible except as otherwise
provided by these rules or by other rules applicable in the courts of this state. Evidence which is
not relevant is not admissible." HIP asserts that discussions of Ralph's dissociation are irrelevant
because they had nothing to do with the management of the company, in that management of the
company is vested in HIP, not Ralph, and there is no mention in the enumerated powers granted to
the managers of negotiating or reaching an agreement for the buyout of one member's interest in the
company by another.
A disagreement over the management of a corporation is certainly a factor in determiing

whether or not the parties are in a deadlock. Similarly, evidence of whether or not the parties
discussed one party's dissociation from the corporation is relevant to whether the parties were in a
disagreement that could have resulted in a deadlock. Further, even though HIP argues that the
enumerated management powers set out in the agreement do not include negotiating an agreement
for the buyout of a member's interest in the company by another, the fact of and discussion of such
a potential buyout is inextricably tied to the management of the company in a setting such as this,
where the limited liability company has a small number of members, involved in the operation of a
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single small business. It is inescapable that there would be various quotidian tasks and actions that
might come up in such a setting that would be handled on an ongoing basis by the "manager" even
though the particular task or action might not otherwise be specifically described in the enumerated
management powers.
Accordingly, the evidence is relevant and is not excluded under IRE 402.
3. Evidence Regarding Whether or not HIP asked Ralph to Procure an SBA Loan for
HIP and Offered to Pay Ralph $1500 a Month Until his Interest in HIP was Purchased
by Another, Whether Ralph Accepted the Offer; and Whether HIP Breached that
Agreement is Admissible.
HIP contends that any allegation that HIP agreed to pay Ralph any sum of money in
consideration for his cooperation in getting an SBA loan for HIP is not relevant to management
issues for the purpose of a judicial dissolution. Ralph counters by arguing that any agreement the
parties made pertaining to his procuring an SBA loan is additional evidence of a potential deadlock
between the parties. The Court agrees with Ralph. Evidence of whether or not the parties agreed
that Ralph would procure a loan for the benefit of the corporation would be relevant to show what
the respective parties believed would be in the best interest of the corporation and, for the same
reasons as referenced in the above paragraphs, such a discussion on the part of HIP is within the
sensibly understood orbit of HIP'S management activities. If shown that the parties were in
disagreement over this, then it would seem that the parties were also potentially in disagreement
concerning the management of the company. Thus, evidence regarding whether the parties agreed
that Ralph would procure a loan for the benefit of HIP is admissible for such a purpose. However, it
is not admissible for purposes of arguing that a modification of the contract occurred. Such a
purpose is barred, based on the record currently before the Court, by the par01 evidence rule.
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4. Whether or not Ralph has Asked for Annual Meetings and Whether or not HIP has
Failed andlor Refused to have Annual Meetings, and Whether HIP has Breached the
Terms of the Operating Agreement is Admissible.
Evidence concerning annual meetings for HIP and any breaches of the HIP Operating
agreement by HIP is relevant only in the context of the grounds alleged by Ralph as supporting his
request for judicial dissolution under I.C. $53-643. Thus, any evidence regarding annual meetings
or evidence of whether HIP has breached the terms of the Operating Agreement that would tend to
show there was a deadlock between the parties and that irreparable injury to HIP is being suffered or
is threatened, is admissible.
CONCLUSION

The Motion in Limine is granted in part and denied in part, for the reasons described above.
SO ORDERED.
DATED February 27,2007.

nd

2.

RONALD E. BUSH
District Judge
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho 83202
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

N. RANDY SMITH
I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK
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RALPH J. HENDERSON, an
individual,

Case NO.

W

-A
\ S35 W

I

Plaintiff,
vs.

COMPLAINT FOR DECLARATORY
JUDGMENT

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

Fee Category: A-1
Fee: $88.00

Defendants.

Ralph J. Henderson, by and through his attorney, and for cause of action against
the Defendants, complains and alleges as follows:

1.

Plaintiff, Ralph 3. Henderson ("Ralph"), at all times relevant, was and is

a resident of the State of Utah.
.,>i8?;,
.it
i.
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2.

Defendant, Henderson Investment Properties, L.L.C. ("HIP"), at all times

relevant, was and is an Idaho limited liability company with its principal place of
business located in Bannock County, Idaho. HIP is being named as a necessary party
pursuant to Idaho Rule of Civil Procedure (I.R.C.P.) 19(a)(l).

3.

Defendant, Roger E. Henderson ("Roger"),

is a resident of Bannock

County, Idaho, and has been a member and manager of HIP.
4.

Defendant, Lisa A. Henderson ("Lisa"), is a resident of Bannock County,

Idaho, and has been a member and manager of HIP.

5.
Code (I.C.)

This Court has jurisdiction pursuant to Idaho Const. art. V 5 20 and Idaho

55

1-705, 5-514, and 10-1201. Ralph has invested in HIP an amount

exceeding the minimum jurisdictional amount for the district court.
FACTS

6.

On or about September 27, 2000, Ralph, Roger, Lisa and Lena R.

Henderson ("Lena") executed an "Operating Agreement for Henderson Investment
Properties, L.L.C." ("Operating Agreement"). The Articles of Organization for HIP were
filed on or about October 19, 2000.

A true and correct copy of the Operating

Agreement is attached as Exhibit A.
7.

Under the provisions of the Operating Agreement, Ralph, Roger, Lisa and

Lena were members of HIP, and Roger and Lisa were managers of HIP.

8.

According to Paragraph 111-A of the Operating Agreement, one of the

purposes of HIP was to operate a Jimmy John's gourmet sandwich shop in Pocatello,
Idaho.

9.

Lena passed away on August 28, 2001.
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10.

I n 3anuary of 2002, Ralph, Roger and Lisa amended the Operating

Agreement whereby Ralph was assigned Lena's membership interest in HIP, resulting
in Ralph owning 50% of the ownership interest in HIP. A true and correct copy of the
"Amendment to Operating Agreement" is included in Exhibit A.
11.

On or about May 15, 2002, Roger and Lisa waived their rights of first

refusal and consented to the transfer of Lena's membership interest to Ralph.
12.

On or about July 27, 2005, Ralph filed a "Complaint for Judicial

Dissolution," Bannock County Case No. CV 2005-2984-OC, in which Roger and Lisa
were named individually as Defendants.
13.

As of the date of this Complaint for Declaratory Judgment, the Complaint

for Judicial Dissolution, Bannock County Case No. CV 2005-2984-OC, referenced in
sParagraph 12, is still pending, and said action has not been dismissed.
14.

I n January of 2007, Roger and Lisa received from Ralph a "Resolution for

Removal and Replacement of Managers," signed by Ralph on January 22,2007. A true
and correct copy of said Resolution for Removal and Replacement of Managers is
attached as Exhibit B.
15.

However, Roger and Lisa have refused to relinquish management of HIP

to Ralph, and have further refused to relinquish their membership interest in HIP and
dissociate from HIP.
16.

Because of Roger and Lisa's refusal to relinquish management and their

membership in HIP, Ralph has been unable to run the company as he is entitled now
to do.
CAUSE OF ACTION: DECLARATORY JUDGMENT FOR DISSOCIATION

17.

Plaintiff realleges Paragraphs 1-16 as if set forth herein and incorporates
i'."U,
1
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the same by reference.
18.

More than 120 days have elapsed from the filing of the "Complaint for

Judicial Dissolution," Bannock County Case No. CV 2005-2984-OC, referenced in
Paragraphs 12 and 13.
19.

Therefore, pursuant t o I.C.

5 53-641(1)(e),

Roger and Lisa are dissociated

from HIP.
20.

The Operating Agreement for HIP, a true and correct copy of which is

attached as Exhibit A, contains no provision overriding or other negating the impact of
I.C.

5 53-641(1)(e)
21.

as t o HIP or members of HIP.

There is no written consent signed by all members of HIP purporting to

override or otherwise negate the impact of I.C.

5 53-641(1)(e)

as t o HIP or members

of HIP.
RESERVATION OF RIGHT TO AMEND
22.

Pending discovery of documents and information relevant t o this litigation,

Plaintiff reserves the right t o amend this complaint t o bring further causes of action.
ATTORNEY FEES AND COURT COSTS
23.

Plaintiff has been required t o retain the services o f legal counsel in this

matter and is entitled to an award of attorney fees and Court costs pursuant t o Idaho
Code

55 12-120,

10-1210 and I.R.C.P. 54.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for a declaratory judgment and decree o f this Court,
in the following particulars:
1.

Plaintiff prays for the declaration and decree of this Court that Roger and

Lisa are no longer members of HIP, pursuant t o I.C.

5 53-641(1)(e).

2.

Plaintiff prays for the declaration and decree of this Court that Roger and

Lisa are no longer managers of HIP, pursuant t o the Resolution for Removal and
Replacement of Managers (Exhibit 8) and the Operating Agreement of HIP (Exhibit A).

3.

Plaintiff prays for an award o f costs and attorney fees incurred in

connection with this action.

4.

Plaintiff prays for such other and further relief as the Court may deem just

and equitable.

DATED this 10th day of April, 2007.
NORMAN G. REECE, P.C.

BY

Norman G. Reece.. Jr... of the Firm. Attornev
for Plaintiff
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OPERATiNG AGREEMENT FOR
HENDERSON INVESTMENT PROPERTIES, L.L.C.
This Operating Agreement of HENDERSON INVESTMENT PROPERTIES, L.L.C.
day of September, 2000, among Roger
("Company") is entered into on this
iienderson, Lisa Henderson, Ralph Henderson and Lena Henderson ("Members").

2.q

The Members des~reto form a iinliiet: liabilitj: company pursuant to the Idaho
Limited Liability Company Act, as amended, or any successor statute ("Act") and desire
to estabiish their respective rights and obligations in connection with forming the limited
liability company.
In consideration ofthe mutual covenants and provisions contained in this Operating
Agreement, the Members agree as io!lows:

I. DEFINITIONS
Appendix A of ihis Operating Agreement provides definitions for some of the words
used in this agreement and is incorporated herein in its entirely.
11. ORGANIZATIONAL AND OTHER MATTERS

A. Formation; Admission. The Members formed a IirTited liability company under
7 d&/iT/~&e
4
~dd80, the Ariicles oT
the provisions of the Act by filing on ~
Organization with the Secretary of State of the St& of Idaho. Each of the Members listed
on Schedule i of this Agreement has been admitted to the Company as a Membgr. The
rights and liabilities of the Members are as provided in the Act, except as otherwisc
expressly provided in ihis Agreement.
B. Name. Tne name of the Company is Henderson Investment Properiies, L.L.C.
On the Members' prior written consent, (a) the Company's business may be conducied
under any other name or nahes, and (0) the Company's name n a y be changed at any
time.

-

.. . ..-.

C. Principal Office. Tne Company's principal ozice will be at 69 Valleyview Dr.,

Pocaieli~!Idaho 83201, or another ?!ace in ihe S!ate of Idaho as the Members may
determine. Tne Company may maintain offices at other places as the Members deem
advisable.

-.

D. Term. I ne Company commences on the date stamped on the Ariicles oi
Organization by the Secretary of Stain's office, and the Company's term continues until the
close of business on December 31, 2040, unless !he term is exiended by amendment of

,23:9a<

w
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i.

this Agreement or until the eerlier dissolution of ihe Company in accordance with the
provisions of Article XI1 of this Agreement or as otherwise provided by law.
Ill. PURPOSE AND POWERS
A. Company Purpose. The Compan)lls purpose is to operate a Jimmy Johns
Gourmet Sandwich shop and to accomplish all lawful business \vhatsoever.

B. Company Powers. T h e Company has h e power to do any and all acts
reasonably necessary, Eippropriate, proper, advisable, incidental or convenient to or for
the fuCnerance of the puiposes and business dkscribed above and for the Company's
protection and benefit.

IV. CAPITAL CONTRfBUTlONS
A. Current Capital Contributions. Tne Members have contiibuted in cash or
equipment to ihe Company the amount of Initial Capital set forth in Schedule II o i this
Agreement.
B. Additional Capital Contributions. No Member is required io make any
Additional Capital Contribuiion to the Company.
C. Capital Accounts. The Company must maintain a separate Capital Account
for each Member. The term "Capital Accouni" means as to any Member the Member's
amount of the Initial Capital in the Company, that is (i) increased by any additional capital
contributions made by the Member, and income and gain allocated to the Member and (ii)
decreased by distributions to the Member and losses and deductions allocated to such
Member. The fair market value of any property contributed to the Company by a Member
or distribuied to a Member by the Company will be credited or debited to the Member's
Capital Account.

D. No Interest. Except as otherwise expressly provided in this Agreement, no
interest will be paid by the Company on capital contributions, baiances in Member's Capital
Accounts or any other funds coniribuied to the Company or distributed or distributable by
the Company under this Agreement.

E. No Withdrawal. Excspt as provided in Section XI of this Agreement, no
Member has';he'fight towithdraw any portion of the Member's Capital Account without the
consent of all the other Members. In accordance with the Act, a Member may, under
ceriain circilmsiances, be r=.quired to return to the Company, for the beneiii of the
Company or the Company's crediiois, smounts previously wrongfully di~tributedto ':he
Member.
.

..
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V. ALLOCATIONS AND DISTRIBUTIONS
A. Ailocations and Distributions.
(I)
Each decision as to the timing, form and amount of distributions must be made
by all the Members.
(2) Distributions (including liquidating distributions) to Members wili be made in
accordance with their Percentage Interests 2s 07 the dates of the Distributions,
respectively.
(3) The Company's income, deductions, gains, iosses and credits for a Company
Year will be aliocated among the Persons who were Members during the Company Year
in accordance with the Percentage Interests of the Members as of :he end o i the
Company Year.
(4) If the fair markei value of any Company asset is to be determined for the
purpose of making distributions or allocations pursuant to this Agrsement or for any other
purpose, the determination will be made by the Members.

B. Return of Contribution. Except as required by the Act, no Member is
personally liable for the return of its capiial contributions, or any portion of them, or the
return of any additions to the Capital Accounts of the other Members, or any portion of
them. Any return of capital as may be made at any time, or from time to tirne, will be
made solely from the assets of the Company, and only in accordance with the terms of ihis
Agreement.
VI.

MANAGER RIGHTS AND DUTIES

A. Management. The Company's businc'ss and affairs will be managed by its
Managers. The Managers will direct, manage and con-iroi the Company's business to the
best of their ability. Except Tor situations in which Member approval is expressly required
by ihis Operating Agreement or by nonwaivsble provisions of law, the Managers have full
authority and discretion to manage and control ihe Company's business, affairs and
properties, to make all decisions rqarding those matters, and to perform any and all other
acts or activities customary or incident to the management of the Company's business.
At anytime when ihere is more than one Manager, any one Manager may take any action
permitted to be taken by the Managers, unless the approval of more than one of the
Managers is expressly required pursuant to this Operating Agrezment or the Act.

-.

B. Number, Tenure and Gualifications. I ne Company will iniiizlly have two
Managers. Each oithe individuals listed 00 Schedule I to this Agreement will initially serve
2s the Managers. f i e number o i Managers of the Company may be amendedirom t i m i
to tine by the voia or written conseiii o i Members holding a majority of the Membership
OPERATING AGREEMENT

Interests. Each Manager holds office until the n2xi annual meeting of Members, or until
a successor has been elected and qualified. Managers are elected by the vote or written
consent of Members holding a: least a majority of all Membership interests and need not
be residents of the State of Idaho or Members of the Company.
C. Ceriain Powers. Except as set forth in this P,greement, the Managers have the
power and authority, on the Company's behalf to:
(1) Purchase, lease or otherwise acquire from, or sell, lease or otherwise dispose
of, to any Person any property.
(2) Open bank accounts and oiiherwise invest the Company's funds.
(3) Elorrow money for the Company from banks or other lending institutions and on
terms as the Members deem appropriate, and in connection with this power, to
hypothecate, encumbpr or grant sec~irityinterests in the Company's assets to secure
repayment of the borrowed sums. No debt may be contracted nor liability incurred by or
on behalf of the Company except by the Managers or, to the extent permitted under the
Act, by agents or employees of the Company expressly authorized to contract such debt
or incur liability by the Managers.

(4) Purchase insurance on the Company's business and assets

(5) Commence lawsuits and othsr proceedings.
(6) Enter into any agreement, instrument or other writing

(7) Retain accountants, attorneys or other agents
(8) If approved by the Members holding a Majority of Membership Interests, the

Managers and each o i those members have the right to make a filing under the federal
Bankruptcy Code.
(9) Take any other lawful action that the Managers consider necessary, convenient

or advisable in connection with any Company business
D. Binding Authority. Unless authorized to do so by the Managers, no
attorney-in-fact, employee or other agent of the Company has any power or authority io
bind the Company in any way, to pledge its credit or to render it pecuniarily liable for any
purpose. No Member has any power or authority to bind the Company unless the Member
has been authorizsd by ins; Managers to act as an agent of the Company in accordance
with the previous sentsnce
. .
i

I

.-.
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E. Liability for Certain Acts. Each Manager must petiorm his or her duties as
Manager in good iaitn, in a manner he or she reasonably believos to be in the Company's
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best interests, and with such care as an ordinarily prudent person in a like position would
use under similar circumstances. A Managerwho so performs the duties as Manager does
not have any liability by reason of being or having been a Manager of the Company. The
Manager does not, in any way, guarantee the return ofthe Members' Capital Contributions
or a profii for the Members from the Conlpany operations. The Manager is not liable to the
Company or to any Member for an)/ loss or damage sustained by the Company or any
Member, unless the loss or damage was the result of fraud, deceit, gross negligence, willful
misconduct, or a wrongful taking by the Manager.

F. No Exclusive Duty to Company. The Managers are not required to manage
the Company as their sole and exclusive function and they may nave other business
interests and may engage in oiiier activities in addition to those relating to the Company.
Neither the Company nor any Member has any right pursuant to ihis Agreement to share
or participate in the other business interests or activities of the Managers or in the income
or proceeds derived from them. The Managers incur no liability to the Company or any
Member as a result o i engaging in any other business interests or activities.
G. Indemnification. The Company must indemnify and hold harmless the
Managers from and against all claims and demands to ine maximum extent pernitted
under the Act.

H. Resignation. Any Manager may resign at any time by giving written notice to
the Company, with a copy to each Member. The resignation of any Manager takes effect
on receipt of notice by the Company or at any later time specified in the notice. Unless
otherwise specified in the notice, the acceptance oi the resignation is not necessary to
make it efiective. The resignation of the Manager who is also a Member does not affect
the Manager's righis as a Member and does not constitute a withdrawal of the Member
1. Removal. Any Manager may be removed or replaced with or wiihout cause by
the voie of Members who hold at least a majority of Membership Interesis. The removai
oi a Managerwho is also a Member wili not aced the manager's rights as 3 Member and
will not constitute a withdrawal of the Member.
J. Vacancies. Any vacancy occurring for any reason in the number of Managers
nEy be filled by the ifote or written consent of at leas? a majority of the Membership
Int2rests. A Manager elecied io fill a vacancy is elected for the unexpired term of the
Manager's predecessor in office and holds office until the expiration of :he term and uniil
the Manager's succzssor has been elecied and qualified. A Manager chosen to fill a
position resulting from an increase in the number of Managers holds ofiice until the next
annual mfisting of Members and until a successor nas bzen elected and qualified.

K. Salaries. Each Manager will be reimbursed for all reasonable expenses
inciirrsd in managing the Company. The salaries and othsr conpensztion of the Msnagers
wili be fix& from time lo time by the voie cr v/riits,n consent of at least a majority oi the

Membership Interests. No Manager 1s ?revented from
compensat~onbecause rhe Manager IS also a Member
Vll.

receiving

such a salary or other

BOOKS, RECORDS, ACCOUi\JTllu'GAND OTliER INFORMATION

A. Records and Accounting. The Company must keep appropriate books and
records in accordance with ihe Act with respect to the Company's business. These books
and records must at all times be kept at the principal office of the Company or other
location a s the Members determine.
B. Other Information. For any purpose reasonably relaied to its iviembership
Interest, each Member and its representatives have free access during normal business
hours to discuss the Company operations and business with the Company's employees
or agents, and to inspect, audit or make copies of all books, records and other information
relative to Company operations and business at its own expense; provided, however, thai
each Member must preserve the confidentiality of such information.

I!.

TP.X MATTERS

A. Preparation of Tax Returns. The Company must arrange for the preparation
and iimely filing of all returns of Company income, gains, deductions, losses and other
iiems necsssary for federal, state, local and foreign income tax purposes and must use all
reasonable efforts ro furnish to the Members the tax information reasonably required for
federal, state, local and foreign income tax reporting purposes. The taxable year of the
Company is the calendar year unless another year is required by ihe Code.

B. Withholding. Each Member authorizes the Company to withhold and pay over
any taxss payable by the Company a s a result of the Member's par'iicipaiion in the
Company.
IX.

TRANSFERS OF MEMi3ERSHiP INTERESTS

A. Permitted Transfers. Except a s other$~isespeciiica!!y provided herein, a
Member shall not have the right to sell, assign, pledge, hypothecate, transfer, exchznge,
transfer, gift, bequeaih, or otherwise iransfer for no consideraiion all or any pari of its
-. .- -... ... . .- ....
Membersnip Interest.
,

.. . .

. . ... .

B, Right of First Refusal. If ai any time a Member proposes to sell, assign or
o t h e ~ i s edjspose of all or any part of its Membership Interest, whether voluntarily or
involuntarily such a s in connection with the Eankruptc)~ofthe Membei, such Member (the
"s~llingMsmber") shzll first make a written ocer to sell such interest io the oihor Members
at a price deierminsd by and on ths terms and conditions set forth in this Ariicle. Such
offer shall state ihe name of the proposed iransferee and all the terms and conditions of

. .

.-

ihe proposed transfer, including the price to the proposed transferee. The other Members
shall have the right for a period of 30 days after receipt of such offer to elect to purchase
all. of such interest. In exercising their right to purchase, the other Msmbers may divide
such interest in any manner to which they shall all agree, and not all of them must
participate in the.purchase. In the absence of such agreement, such interest shall be
divided among the other Ivlembers-in proportion to their respective Membership Interests
as of the time the offer is made. I o exercise such right to purchase, written notice shall
be given to the selling Member. If the other Members do not elect to purchase all of such
interest, the selling Member may transfer such interest to the proposed transieree named
in the offer to the other Members; provided, however, that if the transferee is not admitted
as a substitute Member, then the transferee sha!l have no right to pafiicipate in the
management or affairs of the Company orio become a Member, but shall oniy be entitled
to receive the share of the profit or loss or other compensation by way of income and the
d
bz entitled, subject to that
return of contributions to which that Member ~ o u i otherwise
Member's capital call and other obligations.
C. Purchase Price. The purchase price for the selling Member's interest under this

Article, if applicable, shall be equal to the price offered by the proposed transferee;
provided, however, thai if the transfer is involuntary and no purchase price is set, then the
purchsse price shall be e q u ~to
l the book value of the selling Msrnber's interest as
determined from the Company records.

D. Purchase Terms. The ierms and coriditions for paying the purchase price for
the selling Member's interest undsr this Article shall be equivalent to the tsrms and
conditions offered by the proposed transferee; provided, however, that if the transfer is
involuntary and no purchase terms have been set, tnen the purchase price shall be paid
on or before the 30th day a3er the purchase price is determined, and such payment shall
be in cash or pursuant to such other ier'ms as the parties may agree. ii installment
payments are necessary, ;he purchasing Members shall deliver such promissory notes as
may be necessary, which notes shall permit prepayment without penalty and shall be
secured by the purchased Membership interest.

X. ADMISSION OF ADDITIONAL OR SUBSTITUTE MEMBERS
The transferee o i a Transfer of a Member's Membership Interests or poriion of it
made pursuant to Ariicle 1X must be admitted to the Company as an additional or a
substit utg-Memijiir
~.. .
XI.

WITHDRAWAL OF

MEMBERS

No Member has have the right io withdraw from the Company unless the Member
hasTransferred all of its Membership Inisrests in compiisnce with ihe applicabis provisions
of Article IX.

OPERATING AGREEMENT

X11.

DISSOLUTION AND LIQUIDATION

A. Dissolution. The Company is dissolved and its affairs musi be wound up on
the first io occur of any of ihe following events:
( 1 ) The expiration of tne Company's term as provided in Section l1(3) of this
Agreement;

(2) Ths Bankruptcy of any Member; provided, however, that on any Bankruptcy, the
Company is deemed dissolved, but the dissolution will not cause the Company's
termination if, on the dissolution, all the remaini~gMembers vote to continue to carry on
the Company business pursuant to, and subject to, all of the terns and provisions of this
Agreement;
(3) The sale of all or substantially all of the Company assets;

(4) The Members' written consent

B. Liquidation. The proceeds ofthe Company's liquidation will be applied in the
following order of priority, unless otherwise required by applicable law:
(1) First, to the Company's creditors including creditors who are Members, in order
of priority provided by law, in satisf~ctionof all the Company's liabilities andobligations (oi
Zny nature whatsoever, including, without limitation, fixed or contingent, matured or
unmatured, legal or equitable, secured or unsecured), whether by payment or the making
of reasonable provision for payment; and

(2) Thereafter, in accordance wi;h ine provisions of Seciion V(A) of this Agreement
C. Waiver of Partition. Each Member waivzs any rights to partition o i Company
property.

XIII.

AMENDMENT OF OPERATING AGREEMENT

Amendments to ihis Agreement may be proposed by any Member. Any proposed
amendment to ihis Agreement is effective only if adopted by the voie, consent or approval
of ail Members.

XIV.

G E N E W L PROVISIONS

A. Notices. All notices, requests, demands and other communications required or
permitied in this Agreement must be in writing, mlist refer to this Agreement and, unless
otherwise expressly provided eIsewhere in tnis Agreement, n a y be delivered personally
or sent by cerlified mail, return receipt requested, or by tele~opy,LO the party at its address
A, i.
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or telecopy number set forth on Schedule I1 of this Agreerneni. The notice, request,
demand or other communication is deemed delivered (i) at ihe line delivered by hand, if
personally delivered; (iij two business days after being deposited in the mail, postage
prepaid, if maiied; and (iii) when receipt acknowledged, if telecopied.

a.

Specific Performance. The parties to this Agreement agree that irreparable
damage would occur if any of the provisions of this Agreement were not performed in
accordance with its specific terms or were otherwise breached. Tne parties agree that they
are eniitled to an injunction or injunctions to prevent breaches ofihis Agreement and to
specifically enforce the terms and provisions in any United States court or any staie having
jurisdiction, in addition to any other remedy to which they are entitled at law or in equity.
C. No Third-Party Beneficiaries. The parties sgree that this Agreement and the
covenants made in it are made expressly and solely for the benefit of the parties, and that
no other Person is entitled or deemed to be entitled to any benefits or rights under this
Agreeme~t,nor be authorized or entitled to enforce any rights, claims or remedies under
or by reason of this Agreement.

D. ~ u c c e s s o r s a n Assigns.
d
All of the terms g.nd provisions of this Agreement
inure to the benefit of and are binding on each of the parties to this Agresment and their
respective iransierees, if any; provided that, except 2s exprpssly provided elsewhere in
inis Agreament, no party may Transfer (or cause or permit to be created or existing any
lien on) or assign its Membership interest (or any portion of or any beneficial interest in it)
or this Agreemeni or iis rights, interests or obligations under this Agreement except in
accordance with the ierms of this Agreemeni.
E. Entire Agreement. This Agreement (including the schedules and exhibits) and
the Transactions Documents to which any of the parties to this Agreement are parties
contain the entire agreement among the parties with respect to the subject matter and
supersedes all prior agreements, proposals, rspr.?sentaiions, arrangements or
understandings, written or oral, with respect to Yne subject matter.

F. Severabiiity. Tne invalidity of any one o i more phrzses, sentences, clauses,
sections or subseciions of this Agreement does not affect ihe rsmaining portions.
G. Attorneys' Fees. In any action or proceeding brought to enforce any provision

oithis Agreement, or where any provision is validly asserted as a defense, the successfui
party is entitled to recover reasonable attorneys' fees in addition io any other availabls
remedy.
H. Headings. P,ii section neadings in this Agrnemer-8 are for convenience of
reference only and are not pafi of 'inis Agreement, and no construciion or inference may
be dsrivecl from ihem.

I. Gender and Number. Whenever requirsd by the context, the singular includss
the plural, and the plural includes the singular.
J. Applicable Law. This Agreement is governed by and construed in accordancs
with the laws of the State of Idaho applicable to agreements made and to be performed
entirely within the state, withoiii regard to principlss of confli.,! of hws.

K. Counterparts. This Agreement rnsy be sxecuted in one or more counterparts,
each ofwhich is deemed to be an original, but all of which together consiiiuie one and the
sane instrument.

IN WITNESS, the Members havs entered inio and adopied this Agreement as of
the date first above written.

a< #&-,&
p
/-,

ROG& H E N D $ ~ ? ' ~ O N

LISA HENDERSON

APPENDIX A
For purposes of this Agreement, the following terms have the following meanings:
"Affiliate" of a subject Person means a Person that, directly or indirectly through
one or more intermediaries, Controls, is Controlled by or is under common Control with
the subject Person.
"Agreenent" means this Operating Agreement, as amended, res!atsd or
supplemented.
"Articles o f Organization" means the Company'sAriicles of Organization filed on
, with the Secretary of State of the State of Idaho pursuant
to the Aci, as amended or restaied.
"Bankruptcy" of a Member means (a) the Member's filing a voluntary petition
seeking liquidation, reorganization, arrangemsnt or readjustment, in any form, of its debis
under Title 11 of the United States Code (or corresponding provisions offuture laws) or any
or a Member's filing an answer consenting
other fedsral, state or foreign insoivency IEW,
to or scquiescing in any such petition, (b) theMemberls making any assignment for the
benefit o i its creditors or ths Member's admission in writing of its inability to pay its dsbts
as they maturii, or (c) the expiration of 60 days after the filing of an involuntary petition
under Title II of the United States Code (or corresponding provisions of iuture laws),
seeking an application for the appointment of a receiver for the Member's assets, or an
involuntary petition seeking liquidation, reorganization, arrangement or readjustment of its
debts under any other federal, state or foreign insolvency iaw, provided that the petition
has not besn vacated, set aside or stayed within a thirty-day period.
"Business Day" means any day except Saturday, Sunday or a day that banking
insiiiuiions in ldaho are obligated by law, regulation or governmental order to close.
"Capital Account" means eacn capital account naintainedfor a Member pursuant
to Section IV(C) of this Agresment.
evidencing
"Certificate" means a nonnegotiable ceriificate used by. the
.
Company
-. --..
--.--.... -.. .
ownership of one or more lntsrests.
,

.-.

,! ode" means ;he lnierfiai Rei13ngeCod.. of 19136,2s amended, Or any SilCcSSSOi
staiuie.
"Company Year" means the raxzble year ~ f i h Company
e
as doiermined pursuant
to Section VIII(A) of this Agreement

OPERATING AGREEMENT

"Control," "Controls" or "Controlled" means the possession, direct oi- indirect,
of the power to direct or cause the direction of the management and policies o i a Person,
uinetner through the ownershi;; of voting securiiies, through contract, or otherwise.
"initial Capital" means, for any Member, the capital contributed by such Member
as of the date of this Agreement.
"Manager" means one or more managers. Specifically, "Manager" means ihose
names listed on Schedule I, or any other person that succeed him or her in that capacity.
Refererices to the Manager in the singular or as him, her, it, itself, or other like references
will also, whers the context so requires, be deemed to include the plural or the masculine
or feminine reference, as the case may be.
"lvlernber" means each of the Persons listed from time to time on Schedule I of this
Aoreement, and any iransieree o i a Member who is admitted to the Company as a
Member in accordance with Article 9 of this Agreemint: and "Members" means two or
more such Persons.
"Membership Interest" means a Member's aggregats rights in the Company,
including, without limitation, ihe Member's share of the Company's profits and losses, the
righi to rsceivs distributions from the Company and the right to vote and participate in the
management of the Company.
"Percentage interest" means a Member's Membership Interest in tine Company
as shown on Schedule ll of this Agreement, as changed from time to time pursuant to a
Transiclr of all or any portion of the Member's Membership Interest in accordance with
Articles 9 and 10 of this Agreement; and "Percentage Interests" means the total
Percentage Interests of all Conpany Members.
"Person" means any individual, corporation, parinership,joint venture, zssociation,
joint stock company, trust, unincorporated organization, or other entity or organization,
including any government or political subdivision or any agency or instrumentality of any
entity.
"Surplus Cash" means :he Company's czsh or! hand less any amount reasonably
determined by the Company's Members to be necessary to satisfy planned capital
expenditures and working capital requirements for the six month period following the date
of determination.
"Transfer" means any sale, assignment, exchange, gift, or otner disposiiion of sny
kind, voluntary or involuntary, b d excluding the creation or existence of an\/
, .iianq,
, - , , - whether
direci or indirect, voluntary or involuniary.

SCHEDULE l
List o f Members

Members of the Company include.
Orson
Roger Hend-,
L!sa Ye~derson
Ralph Henderson
Lena Henderson
Managers of the Company include:
Roger Henderson
Lisa Henderson

,,.rvs.,

t;,,;,
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Membership
Interest
U
(n
st",)i

'

initial Capital
Contribution

Member
1

Roger Henderson
69 Valleyvi~wDr.
Pocaiello, ID 83204
Lisa Henderson
69 Valleyview Dr.
~oc&ello,ID 83204
Ralph J. Henderson
2259 E. Stone Clifi Dr.
St. George, UT 84790

I

1

1

I

i

i
\

'w'

Membership
Interest
(Percent)

1

I

zs4%

$'3'3,u~~

43O

sj~~im

336

21-6

j,yd

2~-72

S;;.u7

Lsna Henderson
2259 E, Sione Clifi Dr.
St. George, UT 84790
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Henderson Xnvestmeot Properties LLC
69 Valley View
D 83204
Pocatello, I

Amendment to Operating Agreement
It is the sole purpose of this amendment to establish current members and the ownership
percentages of each member. The recent death of Lena R. Henderson has created the need for an
amendment to the current Operating Agreement. All of Lena R. Henderson's interest in
Henderson Investment Properties LLC (25%) will be assigned to Rdph J. Henderson. There
shall be no purchase price for her interest, rather the company will assign the complete interest to
member Ralph J.. Henderson the decedent's spouse. The company will continue to operate in
it's present qtructure and the percentages of membership shall be as follows:

-

Ralph J. Henderson Member

50% ownership

Roger E. Henderson - Member

25% ownership

Lisa A. Henderson - Member
P\

25% ownership

/"-A+
Date

C

/-a 5-02

Rag@. ~enderdon

Date

-

1- J . - o L
Date

RESOLUTION FOR REMOVAL
AND REPLACEMENT OF MANAGERS

WHEREAS, Ralph J. Henderson, as a member of Henderson Investment
Properties, L.L.C., commenced an action for judicial dissolution of Henderson
Investment Properties, L.L.C. on or about July 27, 2005, denominated as
Bannock County (Idaho) Case No. CV 2005-2984-0C;
WHEREAS, said Bannock County Case No. CV 2005-2984-OC is still
pending and thus, over 120 days have elapsed since the filing of said action
without any dismissal thereof;
I T I S HEREBY RESOLVED AS FOLLOWS:
1.

Roger E. Henderson and Lisa A. Henderson are no longer
members of Henderson Investment Properties, L.L.C.,
pursuant to Idaho Code 5 53-641(1)(e).

2.

As the sole member of Henderson Investment Properties,
L.L.C., Ralph J. Henderson hereby votes for removal of Roger
E. Henderson and Lisa A. Henderson as managers of
Henderson Investment Properties, L.L.C., pursuant to 1V I I
of the Operating Agreement for Henderson Investment
Properties, L.L.C.

3.

As the sole member of Henderson Investment Properties,
L.L.C., Ralph J. Henderson hereby elects and/or consents to
the appointment of Ralph J. Henderson as sole manager of
Henderson Investment Properties, L.L.C. pursuant to 1VI B
of the Operating Agreement for Henderson Investment
Properties, L. L.C.

Dated:
~a'lphkT,PfendMon
Sole Member

RESOLUTION FOR REMOVAL AND REPLACEMENT OF MANAGERS - 1
c,c 3 0
.,a

n.4

22 January 2007

Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho 83202
Tel: (208) 233-0128
Fax: (208)233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff
I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH 3. HENDERSON, an
individual,

Case No. CV-2007-1635-OC

Plaintiff.
AFFXDAVXT OF NORMAN G.
REECE, JR.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants.

STATE OF IDAHO )
) ss.
County of Bannock )
Norman G. Reece, Jr., being first duly sworn, deposes and states as follows:
1.

Iam competent to testify.

Ihave personal knowledge of the facts

attested to herein.
2.

Attached as Exhibit A is a true and correct copy of the Operating

Agreement for Henderson Investment Properties, L.L.C., signed September 27,2000,

AFFmAVlT

O F NORMAN G. REECE. JR.

-1

-,<

as amended January 24-25,2002. This document has been exchanged between the
parties in discovery pertaining to Bannock County Case No. CV-2005-2984-OC.
3.

Attached as Exhibit B is a true and correct copy of the Complaint for

Judicial Dissolution, filed July 27, 2005, in Bannock County Case No. CV-2005-2984OC.
4.

Attached as Exhibit C is a true and correct copy of the Answer filed August

26, 2005, in Bannock County Case No. CV-2005-2984-OC.

SUBSCRIBED AND SWORN to before me this 25th day of April, 2007.

Notary Public for Idaho
ResidingAt: &ldo&
My Commission Expires: b q Lq- 2 0 1 1

STATE OP IDAHO

-

CERTIFICATE OF SERVICE
Ihereby certify that on this 25th day of April, 2007, Iserved a true and correct
copy of the foregoing AFFIDAVIT OF NORMAN G. REECE, JR., by depositing the same
in the United States mail, at Pocatello, postage pre-paid, in an envelope addressed to:
Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

fldkf
Norman G. Reece, r.

"*&

AFFIDAVIT OF NORMAN G. REECE, 3R.
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
151 North 3rd Avenue, Suite 309
Pocatello, Idaho 83201
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH 3. HENDERSON, an individual,

Case No. CV 2005-2984-r3C

Plaintiff,
VS.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA
A. HENDERSON, an individual,

COMPLAINT FOR JUDICIAL
DISSOLUTION

Ralph J. Henderson, by and through his attorney, and for cahse of action against the
Defendants, complains and alleges as follows:

PARTIES/SURiSDICTIOM

i.

Plaint:iff, Ralph 3. Henderson ("?.alphn), at all times relevant, was a resident of

the State of Utah.

2.

Defendant, Henderson Investment Properties, L.L.C. ("HIP"), at all times relevant,

was an Idaho iimited iiability company with its principal place of business located in Bannock
County, Idaho

3.

Defendant, Roger E. Henderson ("Roger"), was and is a resident of Bannock

County, Idaho, and is a member and manager of HIP and acted in his capacity with apparent,
implied or real authority on behalf of HIP and in furtherance of his and/or HIP'S objectives.

4.

Defendant, Lisa A. Henderson ("Lisa"), was and is a resident of Bannock County,

Idaho, and is a member and manager of HIP and acted in her capacity with apparent, impiied
or real authority on behalf of HIP and in furtherance of her and/or HIP'S objectives.

5.

The acts and conduct complained of herein occurred in Bannock Csunty, State

of Idaho.
6.

The amount in controversy exceeds the minima! jurisdictional afnount for the

above-captioned Court. This Court has jurisdiction pursuant to Idaho Const. a r t V

5 20 and

Idaho Code (I.C.) fj§1-705, 5-514, and 53-670.

fACTS
7.

On or about September 27, 2000, Ralph, Roger, Lisa, and Lena R. Henderson

('Lena") formed HIP by signing an "Operating Agreement for Henderson Investment Properties,
L.L.C." ('Operating Agreement").
8.

Under the provisions of the Operating Agreement, Ralph, Roger, Lisa and Lena

were members of I-IIP, and Roger and Lisa were managers of HIP.
9.

According to

n 111-A of the Operating Agreement,

the purpose of HIP was to

operate a Jimmie John's Gourmet Sandwich Shop in Pocatelio, Idaho.
10.

Ralph and Lena made an initial capita! contribution to HIP in the amount of

$132,000.00.

11.

Ro'ger and Lisa have made no capital contributions to HIP.

1.2.

Lena passed away on August 28, 2001.

13.

I n January o'f 2002, Ralph, Roger and Lisa amended the Operating Agreement

whereby i?alph was assigned Lena's membership interest in HIP, resulting in Ralph owning fifty
percent of the ownership interest in the company.
14.

On or about May 15, 2002, Roger and Lisa waived their rights of first refusal and

consentecl to the transfer of Lena's membership interest to Raiph.
15.

Paragraph VI-E of the Operating Agreement provides as follows:

Liability for Certain Acts. Each Manager must perform his or
her duties as Manager in good faith, in a manner he or she
reasonably beiieves to be in the Cornpany's best interests, and

with such care as an ordinarily prudent person in a like position
would use under similar circumstances. A Manager who so
performs the duties as Manager does not have any liability by
reason of being or having been a Manager of the Company. The
Manager does not, in any way, guarantee the return of t h e
Members' Capital Contributions or a profit for the Members from
the Company operations. The Manager is not liable to t h e
Company or t o any Member for any loss or damage sustained b y
the Company or any Member, unless the loss or damage was the
result of fraud, deceit, gross negligence, willful misconduct, or a
wrongful taking by the Manager.

16.

Paragraph V I - I of the Operating Agreement provides as follows:

Removal. Any Manager' may be removed or replaced with o r
without cause b y the vote of the Members who hold at least a
majority of Membership Interests. The removal of a Manager who
is also a Member will not affect the manager's rights as a Member
and will not constitute a withdrawal of the Member.
17.

Paragraph VI-K of the Operating Agreement provides as follows:

Salaries. Each Manager will be reimbursed for all reasonable
expenses incurred in managing the Company. The salaries and
other compensafion of the Managers will be fixed from time to
time b y the vote or written consent of least a majority of the
Membership Interests. No Manager is prevented from receiving
such a salary or other compensation because the Manager is also
a Member.

18.

Paragraph XI11 of the Operating Agreement provides as follows:
Amendments to this Agreement may be proposed by any Member.
Any proposed amendment to this Agreement is effective only if
adopted by the vote, consent or approval of all Members.

19.

During the course of HIP'S business operations, the members o f HIP became

deadlocked i n the management of HIP,
20.

Consequent!y: the parties began to discuss Ralph's dissociation from HI?.

21.

Durir!g the dissociation discussions, Roger and Lisa, as managers of HIP, asked

Ralph t o procure a SBA loan for the benefit of HIP, and in consideration of Ralph's procurement
of said ioan, offered to pay ilalph $1,500.00 each month until HIP could find someone to boy
out Ralph's position in HIP
22.

Ralph accepted Roger and Lisa's offer, and in consideration thereof, guaranteed

the SBA loan by allowing a mortgage t o be put on Ralph's residence in St. George, Utah.

23.

As of the filing date of this complaint, HIP has not found an individual or entity

to buy out Ralph's position in HIP.

24.. As of the filing date of this complaint, HIP has failed and/or refused t o pay Ralph
the $1,500.00 per month promised in consideration for his procurement of the SBA loan.

25.

Ralph has requested annual meetings of HIP as provided for in the Operating

Agreement, but HIP has failed and/or refused to ever have an annual meeting.
26.

Upon information and beliei, Roger and/or Lisa have used HIP funds to pay for

personal expenses not reimbursable under the terms of the Operating Agreement.

COUNT I
27

- JUDICIAL DISSOLUTION

[I.C. 5 5 3 - 6 4 3 ( 1 ) ( ~ ) ]

Plaintiif reaileges Paragraphs 1-26 as if set forth in full nerein and incorporates

the same by reference.
26.

The members of HIP are deadlocked in the management of HIP'S affairs, and

because no member holds a majority of the menibership interests, no member of HIP can
resolve the deadlock without the cooperation of the other two members.
251.

As a result of the deadlock in the management of HIP, irreparable injury t o HIP

is or will be suffered b y HIP.

COUNT'11 - JUDICIAL DISSOLUTION [I.C. 5 5 3 - 6 4 3 ( 1 ) ( b ) ]
30.

Plaintiff reaileges Paragraphs 1-26 as if set forth In full herein and incorporates

the same by reference.
31.

Upon information and belief, Roger and/or Lisa, managers of HIP, have

misappropriated HI? assets f o i personal ilse. Said acts are iilegal, oppressive or f~audulent,and
were done in direct contravention of

3.2.

qy

VI-E or the Operating Agreement.

As a result of the illegal, oppressive or fraudulent conduct of HIP'S managers,

Roger and/or Lisa, HIP has or will suffer irrsparable injury, for which Roger and/or Lisa should
be held liable t o Ralph and/or !HIP, pursuant to

9 VI-E of the Operating Agreement

RESERVATION OF RIGHT TO AMEND
33.

Pending discovery of documents and information relevant to this litigation,

Plaintiff reserves the right to amend this complaint to bring further causes of action.

..,,,::,*:. ..
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ATTORNEY FEES AND COURT COSTS
34.

Piaintiff has been required to retain the services of legal counsel in this matter

and is entitled to an award of attorney fees and Court costs pursuant to I.C.

5

12-120 and

Idaho Ruie of Civil Procedure 54.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for the judgment, decree and order of this Court, granting
the following forms of relief, either cumulatively or in the alternative, as the Court may deem
just and equitable:
1.

Plaintiff prays for the decree of this Court dissolving HIP and appointing Plaintiff

as the soie member of HIP empowered and charged with winding up the operat:ions of HIP.
2.

Upon entry of the decree of dissolution, an order directing the winding up and

liquidation of HIP'S business and affairs.

3.

Plaintiff prays for an award of costs and attorney fees incurred in connection with

this action.
4.

Plaintiff prays for such other and further relief as the Court may deem just and

equitable.

DATED this 26th day of July, 2005.
NORMAN G. REECE, P.C.

BY

x
{@

dl&,

YM&VJ~J.

g<,

Norman G. Reece, jr., of the Firm, Attorney for
Plaintiff

Ron Key!, Esq. #I768
COOPER & LPXSXN, CI-IARTERED
151 Norlll Third Avenue, Suite 210
P.O. Box 4229
P0cat.t-110,ID 83205-4229
Telepllone: (208) 235-1 145
Facsimile:
(203) 235-1 132
Enmil: ron@,cooper-iarsen.com

I
NTHE DISTRICT COURT OF THE SIXTH JUDICI.AL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
J. HENDERSON, an individual,

mPH

Plaintiff,

)
)

1

1

CASE NO. CV 2005-2984-OC

1

FEE CATEGORY: I1

1

vs .

HEWERS ON INVESTMENT
1
PROPERTIES, L.L.C., an Ida110 Limited )
1
Liability Co~npany,ROGER E.
HENDERSON, an individual, and LISA A. )
HENDERSON, an indi~i&~~al,
1
Defe~~dants.

FEE: $52.00

.4hTSR7ER

1

1

CCllViE NOW, FIenderson invesbne~ziPr~pcitks,L.L.C, an Idaho Limited Liability

Con~vany,(hereinafier iefemd to as "FIIY"), Roger E Henderson, ail individual, and Lisa A.
F1ende:-son, an individual (hereinafier refe~~ed
to collectiveiy as "F1enderson"j and in answer to the
Plaintips Colnplaiilt POI. Judicial Dissolu~tion,admit, deny and allege as follows:
I.
I

The Defendants HIP and FIenderson admi? the alIegations co~ltainedin paragrapils

2.

The Defendants RIP and fiel~derso~i
have insufficient infannation or lir~owledgewith

respect to the a!legations coirfai~ledin paragrxph"

3.

a!~d 6.

In answer to paragraph 7, ibe Defendants HIP and FJeiiderson adinit that on or about

Septeinber 27; 2000 an Operating Agl-eement for I-ienderson Inrreslment Properties, L.L.C, was
executed by its members, however, deny that the execution of the Operating Agreement "fornied
RIP", alleging, rather, that HIP was forn~eclby the filings of Articles of 0rganizatiol-i as a Limited
Liability Colilpa~lyon October 19, 2000.
4.

In answer to paragraph 9, the Defendants H P and Headerson admit that one of the

gourmet sandwicl~shop in Pocatellc, Idzho,
purposes of HIP was to operate a Ji11m:y Job.IP.)s
however, pursuant to the Operating Agreement, HIP could engage in any lawk~lbusiness,
whatsoever, without restriction.

5.

In answer to paragaph 24; the Defendants % and Henderson adnlii illat they have

refused to pay tine Plaintiff $1.500.00 per month, and affirmatively deny that HIP or Henderson
agreed or promised to pay the Plaintiff $1,500.00 per rnonth, or any other specific sum, for any
reason whatsoever.
6.

The Defendants HIP and He~ldersondeny the allegations contained in paragraphs 10,

11;19,20,21,22,25,26,28,29,3j,32,33,and34.
7.

In answer to paiagaphs 27,and 30, the Defendants HIP and Henderson reallege their

responses to paragraphs 1-26 ofPlaintiff s Co~nplaintas if herein set forth at length..

.4FFIE-i<ATIVE DEFENSES

FIRST AFFIJZMATJVE DEFENSE
Plaintiffs Complaint fails to state a claim or cause of action recognized under Idaho Law and
upon which relief may be granted by the CouiT.

SECOND AFFIRMATIVE DEFENSE
h ~ promise
y
or agreen~entalleged by the Plaintiff to have been made by the Defendants,
which is not in writing or contained in the parties' Operating Agreenlent as amended, is
unenforceable, in violation of the Operating Agree~nentand/or tile applicable statute of frauds.

TiXRD AFFDRNLATIVE DEFENSE
The Plaintishas waived, or is otherwise equitably estopped frorn pursuing his claims in
this proceeding by reason of his conduct.

PR4YER FOR RELIEF

WHEREFORE,the Defendants HIP and Henderson, having fully answered the Plaintiffs
Complaint, iespectfully request the Court to:

A.

dismiss the Plaintiffs Cornplai~lt;

5.

enter an Order directing thePlaintiffto pay t11eDefendants' attorney's fees and costs,
pursuant to the Operating Ageement and/or the applicable statutes and the rules of
this Cou~t;and

C.

enter an Order awarding such other and further reliefto these Defe~ldantswhich the
Court deems is hir and just.
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DATED this &;day

of

/
'

(%$

l l d <V k $ . & %,2005.
~

COOPER & LARSEN, CHTD
Attorneys for Defydants

Ron Kerl

CERTIFICATE OF SERrnCB

I HEREBY CZRTLFY on t h e3d '
a y of A u s s t , 2005,I served a {rile and correct copy of
the foregoing documellt as follows:

]U.S.Mail, postage prepaid
[xx] Hand Delivery

Norman G. Reece, Jr.
151 N.3"'.4ve., Ste., 509
Pocatello, ID 83201

[

[ ] Overnight Mail
[ ] Facsimile

By:

Ron Kerl

Fxhibit
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OPERATING AGREEMENT FOR
HENDERSON INVESTMENT PROPERTIES, L.L.C.
This Operating Agreemeni of iiENDERSON lNVESTMENT PROPERTIES, L.L.C.
day o i September, 2000, among Roger
("Company") is entered into on this
Henderson, Lisa Henderson. Ralph Henderson and Lena Henderson ("Members").

13.q

The Members desire to form a limited liability company pursuant to the ldaho
Limited Liability Company Act, es amended, or any successor statute ("Act") and desire
to establish their respective rights and obligations in connection with forming the limited
liability company.

In consideration oithe mutual covenants and provisions contained in this Operating
Agreement, the Members agree as follows:

I. DEFINITIONS
Appendix A of this Operating Agreement provides definitions for some of the words
' csed in this agrenment and is incorporated herein in its entirety.
11. ORGANIZATIONAL AND OTHER MATTERS
A. Formation; Admission. The Membgrs formed a limited liability company under
d-%ilri&&
the Articles of
the provisions of the Act by iiling on 27
Organization with ths Secretary of State of the St2te of ibaho. Each of the Members listed
on Schedule I of this Agreement has been admitted to the Company as a Member. The
rights and liabiiities of the Members are as provided in the Act, except as otherwise
expressly provided in this Agreement.

dCU!

J&o,

B. Name. Tne name of the Company is Henderson Invesiment Properties, L.L.C.
On the Members' prior written consent, (a) the Company's business nay be conducted
ui?dei any other name or names, and (b) the Company's name may be changed at any
time.
.. . .-- -C. Principal Office. Tne Company's principal office will be at 69 Valleyview Dr.,

Pocaieilo, ldaho 83201, or another place in the Stste oi ldaho as the Msmbers may
deiermine. Tine Company may maintain officos at other places as the MemSers deem
advisable.
. ..

,

. .-..- .,.

D. Term. Tne Company commences on the dais siamped on ihe Articles oi
Organization by the Secretary oi State's office: and the Compzny's term continues until the
ciose of business on December 31, 2040, unless the term is exiended by amendment 9;

this Agreement or until the earlier dissolution of the Company in accordance with the
provisions of Ariicle XI1 o i this Agreement or 2s oihewise provided by law.
ill. PURPOSE AND POWERS

A. Company Purpose. The Compan)/'s purpose is to operate a Jimmy Johns
Gourmet Sandwich shop and io accomplish a!! Iaintu! business whatsoever

B. Company Powers. The Company has the power to do any and all acts
reasonably necessary, appropriate, proper, advisable, incidental or convenient to or for
the furiherance of the purposes and business described above and for the Company's
protection and benefit.
I'd. CAPITAL CONTRlBUTiONS

A. Current Capitai Contributions. Tne Members have contributed in cash or
equipment to the Company the amount of Initial Capital set forth in Schedule I1 of this
Agreement.

B. Additionai Capitai Contributions. No Member is required to make any
Additional Capiial Contribution to the Company.
C. Capital Accounts. The Company must maintain a separate Capital Account
for each Member. The term "Capital Account" means a s to any Member the Member's
amount of the Initial Capital in the Company, that is (i) increased by any additional capital
contributions made by the Member, and income snd gain allocated to the Member and (ii)
decreased by distributions to the Member and losses and deductions allocated to such
Member. The faii market value of any property contributed to the Comjany by a Member
or distributed to a Member by the Company will be credited or debited to the Member's
Capital Account.
D. No Interest. Except a s otherwise expressly provided in this Agreement, no
interest will be paid by the Company on capiial contributions, balances in Member's Capital
Accounts or any other funds contributed to the Company or distributed or distribuiable by
the Company under this Agreement.
E. No Wi.thdrawai. Except a s provided in Section XI of this Agreement, no
Member 6as'ih~'iighitowithdrawany portion of the Member's Capital Account without the
consent oi all the other M.?mbers. In accordance with the Act, a Member may, under
certain circlrmstancss, be required to return to the Company, for the benefit of the
Company or tiis Company's creditors, amounts previously wrongfully distributed to tho
Member.
. ..
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V. ALLOCATIONS AND DlSTRiBUTlONS
A. Ailocations and Distributions.
(1) Each decision as to the timing, form and amount of distributions must be made
by all tQe Members.
(2) Distributions (including liquidaiing distributions) to Members will be made in
accordance with their Percentage Interests as of the dates of the Distributions,
respectively.
(3) The Company's income, deductions, gains, losses and credits for a Company
Year will be allocated among the Persons who were Members during the Company Year
in accordance with the Perceiitage lnterests of the Members as of the end of the
Company Year.
(4) If the fair market value of any Company asset is i o be determined for the
purpose of making distributions or allocations pursuant to this Agreement or for any other
purpose, ihe determination will be made by the Members.

B. Return o f Contribution. Except as required by the Act, no Member is
personally liable for the return o i its capital contributions, or any portion o i them, or the
returri of any additions to the Capital Accounts of the oiher Members, or any portion of
them. Any reiurn of capital as may be made at any tine, or from time to time, will be
made solely from the assets of ine Company, and only in accordance with the terms of this
Agreement.
VI.

MANAGER RIGHTS AND DUTIES

A. Management. The Company's business and affairs will be managed b y its
Managers. The Managers will direct, manage and control the Company's business to the
best oi their ability. Except for situations in which Member approval is expressly required
~
have full
by this Operating Agreement or by nonwaivable provisions of law, t h Managers
authority and discretion to manage and control the Company's business, aVairs and
prdper-iies, to make all decisions regarding those matters, and to perform any and all other
acts or activities customary or incident to the management of the Company's business.
At any time when there is more than one Manager, any one Manager may take any action
permitted to be taken by the Managers, unless the approval of more than one of the
Managers is expressly requirsd pursuant to this Operating Agreement or the Act.
The Company will initially have :;No
Managers. Each oi-ihe individuals listed on Schedule I to this Agreement will initially serve
as the Managers. Tne number of Managers of the Company mzy be amended from time
io time by the vote o i written conseni of Membeis holding a majority of the Membership
13. Number, Tenure and Guaiifications.

OPERA TlNG AGREEMENT

lnierests. Each Manager holds office until the next annual meeting of Members, or uniil
a successor has been elected and qualified. Managers are elected by the vote or wriiien
consst-rt of Members holding ai bast a majority of all Membership interests and need no?
be residents of the State of Idaho or Members of the Company.
C. Certain Powers. Excepi as set forth in this P,greemen?,the Managers have the
power and authority, on the Company's behalf io:

( I ) Purchase, lease or otherwise acquire from, or sell, lease or otherwise dispose
of, to any Person any property.

(2) Open bank accounts and otherwise invest the Company's funds.
(3) Borrow money for the Company from banks or other lending institutions and on
terms as the Members deem appropriate, and in connection with this power, to
hypothecate, encumber or grant security interests in the Company's assets to secure
repayment of.ihe borrowed sums. No debt may be contracted nor liability incurred by or
on behali of the Company except by the Managers or, to the exient permitted under tne
Aci, by agents or employees of the Company expressly authorized to contract such.debt
or incur liability by the Managers.
(4) Purchase insurance on the Company's business and assets

(5) Commence lawsuits and other proceedings
(6) Enter into any agreement, insirument or other writrng.

(7) Retain accounrants, attorneys or other agents.
(8) If approved by the Members holding a Majority of Membership Interests, the
Managers and each of those members have the right to make a filing under the federal
Bankruptcy Code.
(9) Take any other lawful act~onihat the Managers consider necessary, convenient
or advisable in connection witn any Company businsss

D. Binding Authority. Unless authorized to do so by the Managers, no
attorney-in-fact, employee or other agent oithe Company has any power or authority io
bind the Company in any way, to pledge its credit or to render it pecuniarily liable Tor any
purpose. No Member has any power or authority to bind the Company unless the Member
has been authorized by the Managers :o act as an agent of the Company in accordance
with the previous sentence.
.

.- . -.,. . ..,

E. Liability for Ceeain Acts. Each Manager mus! perform his or her duties as
Manager in good iaith, in a manner he or shs reasonably believes to be in the Company's
(.
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best interests, and with such care as an ordinarily prudent person in a like position would
use under similar circumstances. A Managerwho so performs the duties as Manager does
not have any liability by reason of being or having been a Manager of the Company. The
Manager does not, in any way, guarantee the return ofthe Members' Capital Contributions
or a profit for the Members from the Company operations. The Manager is not liable to the
Company or to any Member for any loss or damage sustained by the Company or any
Member, unless the loss or damage was the result of fraud, deceit, gross negligence, willtul
misconduct, or a wrongful taking by the Manager.

F, No Exclusive Duty to Company. The Managers are not required to manage
the Company as their sole and exclusive function and they may have other business
interests and may engage in other activities in addition to those relating to the Company.
Neither the Company nor any Member has any right pursuant to this Agreement to share
or participate in the other business interests or activities of the Managers or in the income
or proceeds derived from them. The Managers incur no liability to the Company or any
Member as a result of engaging in any other business interests or activities.
G. Indemnification. The Company must indemnify and hold harmless the
Managers from and against all claims and.demands io the maximum exlent permitted
under the Act.

H. Resignation. Any Manager may resign at any time by giving written notice to
the Company, with a copy to each Member. The resignation of any Managsr takes effect
on receipt of notice by the Company or at any later iime specified in the notice. Unless
otherwise specified in the notice, the acceptance of the resignation is not necessary to
make it effective. The resignation of the Manager who is also a Member does not affect
the Manager's rights as a Member and does not constitute a withdrawal of the Member
1. Removal. Any Manager may be removed or replaced wiih or without cause by
the vote of Members who hold at least a majority of Membership Interests. The removal
o i a Manager who is also a Member will not affect the manager's rights as a Member and
will not constitute a withdrawal of the Member.

J. Vacancies. Any vacancy occurring for any reason in the number of Managers
m2y be filled by the vote or writtsn consent of at least a majority of the Membership
Interests. A Manager elected to fill a vacancy is elected for the unexjired term of the
Manager's predecessor in office and holds office until 'ine expiration of :he term and until
the Manager's successor has been elected and qualified. A Manager chosen to fill a
position rssulting from an increase in the number of Managers holds office uniil the next
annual meeting of Members and uniil a successor nas been elected and qualified.

K. Salaries.

Each Manager will be reimbursed for a!] reasonable expenses
. inciiried in nansging the Company. Ti?s salaries and other compensation of the Managers
will be iixed from time to time by the vote or written consent o i at least a majority of the

Membership Interests. No Manager is prevented from receiving such a salary or other
compensation because the Manager is also a Member.

Vll.

BOOKS, RECORDS, ACCOUNTING AND OTHER INFORMATION

A. Records and Accounting. The Company must keep appropriate books and
records in accordance with the Act with respect to the Company's business. These books
and records must at all times be kept at the principal office of the Company or other
location as the Members determine.

B. Other Information. For any purpose reasonably relaied io iis tvlembership
Interest, each Member and its representatives have frse access during normal business
hours to discuss the Company operetions and business with the Company's employees
or agents, and to inspect, audit or make copies of all books, records and other information
relative to Company operations and business at its own expense; provided, however, that
each Member must preserve the confidentiality of such iniorrnaiion.

V111. TP.X MATTERS
A. Preparation of Tax Returns. The Company must arrangs for the preparation
and timely filing of all returns of Company income, gains, deducrions, losses and other
iiems necessary for federal, state, local and foreign income tax purposes and must use all
rsasonable efforts to furnish to the Members the :ax information reasonably required for
faderal, state, local and ioreign income tax reporting purposes. The taxable year of the
Company is the calendar year unless another year IS required by rhe Code.
5. Withholding. Each Member authorizes the Company to withhold and pay over
any taxes payable by the Company as a result of the Member's participation in the
Company.
IX.

TRANSFERS OF MEME3ERStilP INTERESTS

A. Permitted Transfers. Except as otherwise specifically provided herein, a
Member shall not have the right to sell, assign, pledge,.hypothecate,transfer, exchange,
transfer, gift, bequeath, or otherwise transfer for no consideration all or any part of its
- .- . .... .... . .- ....
Membership Interest.

. . ... .

... . .

B. Righi o f First Refusal. If at any time a Meqber proposes to sell, assign or
otherwise disposs of all or any part of its Membership Interest, whether voluntarily or
involuntarily such as in connection wiih the Bankruptcy of the Member, such Member (the
"selling Member") shall first make a written offer to sell such interest to the other Members
at a price determined by and on the terms and conditions set forth in this Artic!e. Such
offer shall state the name of the proposed transferee and all the terms and conditions of

.-

.....

*.
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the proposed iransfer, including the price to the proposed transferee. The oiher Members
shall have the right for a period of 30 days after r e s ~ i p of
t such offer to elect to purchase
all of such interest. In exercising their right to purchase, ihe other Members may divide
such interest in any manner to which they shall all agree, and not all of them must
participate in the purchase. In ihe absence of such agreement, such interest shall be
divided among the other Members-in proporiion to their respective Membership Interests
a s ot :he time the 05:r is made. I o exercise such right to purchase, written notice shall
be given to the selling Member. If the other Members do not elect to purchase all of such
interest, the selling Member may transfer such interest to the proposed transfwee named
in the offer to the other Members; provided, however, that if the transferee is not admitted
as a substiiite Member, thei! the transferee shal! have no right to participate in the
management or aiiairs of the Company or to become a Member, but shall only be entitled
to receive the share of the profit or loss or other compensation by way of income and the
return of contributions to which that Member would othervvise be entitled, subject to that
Member's capital call and other oblig a't'ions.
C. Purchase Price. The purchase price for the selling Member's interest under this
Ariicle, if applicable, shali b e equal to the price oii'ered by the proposed transferee;
provided, however, that if the transfer is involuntary and no purchase price is set, then the
purchase price shall be equel to the book value of the selling Member's interest a s
determined from the Compsny records.
D. Purchase Terms. Ths terms and conditions for paying the purchase price for
the selling Member's interest under this Article shall be equivalent to the tsrms and
conditions overed by the proposed transfsree; provided, however, that if ine transfer is
involuntary and no purchase terms have been set, then the purchase price shall be paid
on or before the 30th day after the purchase price is determined, and such payment shall
be in cash or pursuant to such oiher terms a s the parties n a y agree. If installment
payments a r e necessary, the purchasing Members shall deliver such promissory notes as
may b e necessary, which notes shall permit prepayment without penalty and shall be
secured by the purchased Membership Interest.
X.

ADMISSION OF ADDITIONAL OR SUSSTlTUTE MEMBERS

The transferee of a Transfer of a Member's Membership Interests or poriion of it
made pursuant to Ariicle IX must be admitted io the Company a s an additional or a

subsiitufE-ME;mijer

..

.

XI.

WITHDRAWAL O F MEMBERS

No Member has havp the right to withdraw from the Company unless the Member
has Transferritd all of its Membership laterests in compliance with the applicable provisions
of Article IX.

OPERATING AGREEMENT

XII.

DISSOLUTION AND LIQUIDATION

A. Dissolution. The Campany is dissolved and its affairs rnust be wound up on
the first io occur o i any of the following events:
(1) The expiration of tine Company's term as provided in Section ll(D) of this
Agreerneiit;
(2) The Bankruptcy of any Member; provided, however, that on any Bankruptcy, the
Company is deemed dissolved, but the dissolution will not cause the Company's
ierminaiioii if, on the dissolution, all ihe remaining Members vote to continue to carry on
the Company business pursuant to, and subject to, all of the terms and provisions ofthis
Agreement;
( 3 ) The sale of all or substaniially all of the Company assets;
.

(4) The Members' written consent

B. Liquidation. The proceeds of the Company's liquidation will be spplied in the
following order o i priority, unless otherwise required by applicable law:
(1) First, io the Company's creditors including creditors who are Members, in order
of priority provided by law, in satisfaction of all the Company's liabilities and obligations (of
any nature whatsoever, including, without limitation, 3xed or contingent, matured or
unmatured, legal or equitable, secured or unsecured), whether by payment or the making
of reasonable provision for payment; and

(2) Thereafter, in accoidance with tnc provlslons of SectionV(A) 07thisAgreement
C. Waiver of Partition. Each Membei waives any rights to parfition of Company
property.

XI11.

AMENDMENT OF OPERATING AGREEMEMT

Amendments to ihis Agreemeni may be proposed by any Member. Any proj50sed
amendment to this Agreement is eZective only if adopted by the vote, consent or approval
of all Members.

XIV.

GENEWL PROVISIONS

A. Notices. All noiicss, requests, demands and other communications required or
permitted in this Agreement nus: be in writing, must refer to this Agreement and, unless
otherwise expressly provided elsewhers in this Agr;ement, iiiay be delivered personally
t
or by tslecopy, io the party at its address
or serit by ceriified mail, return r ~ c e i prequested,
.

---..-..-I
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or teiecopy number set forth on Schedule II of this Agreement. The notice, request,
demand or other communication is deemed delivered (i) at the time delivered by hand, if
personaliy delivered; (iij two business days afier being deposited in the mail, postage
prepaid, if mailed; and (iii) when receipt acknowledged, if telecopied.

a. Specific Performance. The parties to this Agreement agree that irreparable
damage would occur if any of the provisions of this Agreement were not performed in
accordance with its specific terms orwere otherwise breached. The parties agree that they
are entitled to an injunction or injunctions to prevent breaches of this Agreement and to
specifical!~enforce the terms and provisions in any United States court or any state having
jurisdiction in ~ d d i t i o nto any other remedy to which they are entitled at law or in equity.
1 / a

C. No Third-Party Beneficiaries. The parties agree that this Agreement and the
covenants made in it are made expressly and solely for the benefit of the parties, and that
no other Person is entitled or deemed to be entitled to any benefits or rights under this
Agreement, nor be authorized or entitled to enforce any rights, claims or remedies under
or by reason of this Agreement.

D. Successors and Assigns. All of the:terms and provisions of this Agreement
inure to the benefit of and are binding on each of the pariies to this Agreement and their
respective transferees, if any; provided that, except as expressly provided elsewhere in
Ynis Agr~ement,no party may Transfer (or cause or permii to be created or existing any
lien on) or assign its Membership Interest (or any portion of or any beneficial interest in it)
or this Agreerneni or its righis, interests or obligations under this Agreement except in
accordance with the terms of this Agreement.
E. Entire Agreement. This Agreement (including the schedules and exhibits) and
the Transactions Documents to which any of the pariies to this Agreement are parties
contain the entire agreement among the parties with respect to the subject matter and
supersedes all prior agreements, proposals, representations, arrangements or
understandings, written or oral, with respect to the subject matter.

i. Severabiiiry. i n e invalidity of any oiie or iiiore phrases, sentences, cla~ises,
sections or subsections of this Agreement does not affect the remaining por"lions.
G. Attorneys' Fees. In any aciion or proceeding broughi to enforce any provision
of this Agreement, or where any provision is validly asserted as a defense, the successful
party is entitled to recover reasonable attorneys' iees in addition to any oiher availabls
remedy

H. Headings. Ail section ileadings in this Agreement zit? fc;; convznience of
rzference only and are not part of this Agreerneni, and no construction or inference may
be derived from them

I. Gender and Number. Wheneverrequired by the context, the singular includes
the plural, and the plural includes the singular.
J. Applicable Law. This Agreement is governed by and construed in accordance

with the laws of the State of Idaho applicable to agreements made and to be performed
entirely within the state, without regard io principles of conflict of laws

K. Counterparts. This Agreement may be executed in one or more counterparts,
each ofwhich is deemed to be an original, but all of which together constitute one and the
sane instrument.
IN WITNESS, the Members have entered into and adopted this Agreement as of
the date first above wriiten.

APPENDIX A
For purposes of this Agreement, the following terms have the following meanings:
"Affiliate" of a subjeci Person lneans a Person that, diiectly or indirectly through
one or more intermediaries, Controls, is Controlled by or is under common Control with
:he subject Person.
"Agreer?ent" means this Operating Agreement, as amended, restated or
supplemented.
"Articles of Organization" means the Company's Articles o i Organization filed on
, with the Secretary of State ofihe State of ldaho pursuant
io the Act, as amended or restated.
"Bankmpicj" of a Member means (a) the Member's filing a voluntary petition
seeking liquidation, reorganization, arrangement or readjustment, in any form, of its debts
under Title 11 oithe United Staies Code (or corresponding provisions of future laws) or any
other federal, state or foreign insolvency law, or a Member's filing an answer consenting
to or acquiescing in any such petition, (b) the Member's making any assignment for the
benefit o i its creditors or the Member's admission in writing of its inability to pay iis debts
as they mature, or (c) the expiration of 60 days after the filing of an involuntary petiiion
under Title 'i I of the United States Code (or corresponding provisions o i future laws),
seeking an application for the appointment of a receiver for the Member's assets, or an
involuntary petition seeking liquidation, reorganization, arrangement or readjustment of its
debts under any other federal, state or foreign insolvency law, provided that ine petition
has not been vacated, set aside or stayed within a thirty-day period.
"Business Day" means any day except Saturday, Sunday or a day that banking
institutions in Idaho are obligated by law, regulation or governmental order to close
"Capital Account" means each capital account maintained:or a Member pursuani
to Section IV(C) of this Agreement.
"Certificate" means a nonnegotiable certificate used by. the
.
Company
-.--..
evidencing
-- -- .. .. -- .
ownershio of one or more Interests.
,
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,! ode" means the Intsrnal Revenue Code of 198E, as amended, or any successor
statute.
"Company Year" means the taxable year oitne Company as dciermlned pursuani
to Section VIIIJA) of t h ~ sAgreement
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"Control," "Controls" or "Controlled" means the possession, direct or indirect,
of the power to direct or cause the direction ofthe mansgement and policies of a Person,
whether through the ownership of voting securities, through contraci, or otherwise.
"Initial Capital" means, for any Meiiiber, the capital contributed by such Member
as of the daie of ihis Agreement.
"Manager" means one or more managers. Specifically, "Manager" means those
names listed on Schedule i, or any other person that succeed him or her in that capacity.
References to the Manager in the singular or as him, her, it, itself, or other like references
will also, where the context so requires, be deemed to include the plural or the masculine
or i'eminine reference, as ihe case may be.
"Member" means each oithe Persons listed irom time totime on Schedule I of this
Agreement, and any transferee of a Member who is admitted to the Company as a
Member in accordance with Article 9 of this Agreement; and "Members" means two or
more such Persons.
"Membership Interest" means a Member's aggregate rights in the Company,
including, without limitation, th* Member's share of the Company's profits and losses, the
right to receive distributions from the Company and the right to vote and participate in the
management of the Company.
"Percentage interest" means a Member's Membership lnifresi in the Company
shown on Schedule II of this Agreement, as changed irom iime to iime pursuant to a
Transfer o i a l l or any portion o i the Member's Membership Interest in accordance wiih
Articles 9 and 10 of this Agreement; and "Percentage Interests" means the iota1
Percentage Interests of all Company Members.
2s

"Person" means any individual, corporztion, paiinership, joint venture, association,
joint stock company, trust, unincorporated organization, or other entity or organization,
including any government or political subdivision or any agency or instrumentality of any
entity.
"Surplus Cash" means the Company's cash on hand less any amouni reasonably
determined by the Company's Members lo be necessary to satisfy plannfd capitsl
expenditures and working capital requirements for the six month period foilowing the daie
of determination.
"Transier" means any sale, assignment, exchange, gift, or other disposition of any
kind, voluntary or involuntary, but excluding the creation or existence of any iic-ns,whether
direct or indirect, voluntary or involuntary.
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Initial Capital
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Member
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Roger tiend-Orson
69 Valleyview Dr.
Pocaiello, ID 83204
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Membership
Interest
(Percent)

Lisa Henderson
69 Valleyview Dr.
Pocaiello, ID 83204

Lena Henderson
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St. George, UT 84790
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Henderson Investment Properties LLC
69 Valley View
Pocatello, ID 83204

Amendment to Operating Agreement
It is the sole purpose of this amendment to establish current members and the ownership
percentages of each member. The recent death of Lena R. Henderson has created the need for an
amendment to the current Operating Agreement. All of Lena R Henderson's interest in
Henderson Investment Properties LLC (25%) wiIl be assigned t6 R.alph J. Henderson. There
shall be no purchase price for her interest, rather the company will assign the complete interest to
member Ralph J.. Henderson the decedent's spouse. The company will continue to operate in
it's present structure and the percentages of membership shall be as follows:

Ralph J. Henderson - Member

-

50% ownership

Roger E. Henderson Member

25% ownership

Lisa A. Henderson - Member

25% ownership
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho 83202
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH 3. HENDERSON, an
individual,

Case No. CV-2007-1635-OC

Plaintiff,
MOTION FOR SUMMARY
JUDGMENT AND NOTICE OF
HEARING

vs.
HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants,

Plaintiff, Ralph J. Henderson, by and through his attorney of record, hereby
moves for summary judgment. This motion is brought pursuant t o Idaho Rule of Civil
Procedure 56(a), and is based upon the facts of record herein as well as the facts of
record in Bannock County Case No. CV-2005-2984-OC, of which Plaintiff requests the
Court t o take judicial notice.
!

!

-

MOTION FOR SUMMARY IUDGMENT AND NOTICE OF Hi0@NG 1

Filed in support of Plaintiff's Motion for Summary Judgment are the following:

(I) Plaintiff's Brief in Support of Motion for Summary Judgment and in Opposition to
Motion to Dismiss, dated April 27, 2007; (2) the Affidavit of Norman G. Reece, Jr.,
dated April 25,2007; and (3) the Affidavit of Ralph 3. Henderson, dated April 27,2007.
This motion is made on the grounds that there exists no genuine issue of
material fact, and that Plaintiff is entitled to judgment as a matter of law.
NOTICE OF HEARING
PLEASETAKE NOTICE that on Tuesday, the 29th day of May, 2007, at 9:00 a.m.
of said day, or as soon thereafter as counsel can be heard, in the Courtroom of said
Court, Bannock County Courthouse, Pocatello, County of Bannock, State of Idaho, the
undersigned will call up for hearing before the Court Plaintiff's Motion for Summary
Judgment.
DATED this 27th day of April, 2007.
NORMAN G. REECE, P.C.

BY
Norman G. Reece, Jr., of the Firm, Attorney
for Plaintiff
CERTIFICATE OF SERVICE
Ihereby certify that on this 27th day of April, 2007, Iserved a true and correct
copy of the foregoing MOTION FOR SUMMARY JUDGMENT AND NOTICE OF HEARING,
by depositing the same in the United States mail, at Pocatello, postage pre-paid, in an
envelope addressed to:
Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

Norman G. Reece, Jr.
MOTION FOR SUMMARY JUDGMENT AND NOTICE OF HEi,jiUG
"b_C?C
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho 83202
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an
individual,

Case No. CV-2007-1635-OC

Plaintiff,
AFFIDAVIT OF RALPH J.
HENDERSON

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants.

STATE OF IDAHO

)
) ss.
County of Bannock )

Ralph J. Henderson, being first duly sworn upon oath, deposes and states as
follows:
1.

Iam the Plaintiff herein. Ihave personal knowledge of the facts attested

t o in this affidavit, and am competent t o testify.

AFFIDAVIT OF RALPH 3. HENDERSON - 1
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2.

I am a resident of Utah and a member of Henderson Investment

Properties, L.L.C. ('HIP").

3.

HIP is an Idaho limited liability company with its principal place of

business located in Pocatello, Bannock County, Idaho.
4.

Roger E. Henderson is my son, and Lisa A. Henderson is Roger's wife. At

the time Ifiled the Complaint for Dissolution in Bannock County Case No. CV 20052984-OC, Roger and Lisa were members of HIP and managed the company.
5.

On September 27,2000, the Operating Agreement for HIP was signed by

myself, Roger, Lisa, and my wife, Lena R. Henderson. A true and correct copy of the
HIP Operating Agreement is attached as Exhibit A.

6.

My wife, Lena R. Henderson, passed away on August 28, 2001.

7.

I n January of 2002, Roger E. Henderson, Lisa A. Henderson and myself

amended the HIP Operating Agreement so that Iwas assigned Lena's membership
interest in HIP. As a result, Iowned 5O0/0 of the ownership interest in HIP. A true and
correct copy of the "Amendment to Operating Agreement" is included in Exhibit A.

8.

On or about May 15, 2002, Roger E. Henderson and Lisa A. Henderson

waived their rights of first refusal and consented to the transfer of Lena R. Henderson's
membership interest in HIP to myself. A true and correct copy of the waiver is
attached to this affidavit as Exhibit B.
9.

Attached as Exhibit C to this affidavit is a true and correct copy of a

Resolution for Removal and Replacement of Managers which Iexecuted on January 22,
2007.
10.

As of the date of this affidavit, Roger E. Henderson and Lisa A. Henderson

have refused to relinquish management of HIP to me, and have further refused to
,
AFFIDAVIT OF RALPH 3. HENDERSON - 2
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relinquish their membership interest in HIP anif dissociate from HIP. As a result, Iam
now unable t o run the company as Iam now entitled t o do.
11.

Ihave never signed any written consent that would negate the effects of

Idaho Code 5 53-641(1)(e), which provides for dissociation of a member who is named
as a defendant in an action for dissolution that hahbeen pending more than 120 days.

SUBSCRIBED AND SWORN t o before me this 27th day of April, 2007.

1-

J , d A A
Notary Public for Idaho
Residing~t:&&
My Commission Expires: b4 - ZY-

!STATE OF IDAHO
M O W

--* -PUBLIC
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CERTIFICATE OF SERVICE
Ihereby certify that on this 27th day of April, 2007, Iserved a true and correct
copy of the foregoing AFFIDAVIT OF RALPH J. HENDERSON, by depositing the same
in the United States mail, at Pocatello, postage pre-paid, in an envelope addressed to:

Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

flrndL?
jl-.
Norman G. Reece, r.
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OPERATiNG AGREEMENT FOR
HENDERSON INVESTMENT PROPERTIES,L.L.C.
This Operating Agreement oi HENDERSON INVESTMEMT PROPERTiES, L.L.C.
("Company") is entered into on this.
day of September, 2000, among Roger
Henderson, Lisa Henderson, Ralph Henderson and Lena Henderson ("Members").

a'?

The Members desire to form a limited liability company pursuant t o the ldaho
Limited Liability Company Act, as amended, or any successor statute ("Act") and desire
to establish their respective rights and obligations in connection with forming the limited
liability company.
In consideration oithe mutual covenants and provisions contained in this Operating
Agreement, the Members agree as folloius:

I. DEFINITIONS
AppendixA of this Opersting Agreement provides dafinitions for some of the words
used in this agreement and is incorporated herein in its entirety.

11. ORGANIZATIONAL AND OTHER MATTERS
A. Formation; Admission. T i e Memb, rs formed a limited liability company under
the provisions of the Act by filing on 27 . H ,d&m&.&ir
&930, the Aiticles of
Organization with the Secretary of Stzte of the
of ldaho. Each of the Members listed
on Scheduie I of this Agreament has been admitted to the Company as a Member. The
rights and liabilities of the Members are as provided in the Act, except as otherwise
expressly provided in this Agreement.

2

E. Name. The name of the Company is Henderson Investment Properties, L.L.C.
On the Members' prior written consent, (a) the Company's business may be conducied
under any other name or names, and (b) the Company's name may be changed a: any
time.
C. Principal O z c e . Tna Company's principal office will be at 69 Valleyview Dr.,
r"ocatel10, idaho 832011, or another place in the State of ldaho as the Members may
determine. Tne Company may maintain o5ices zt other places as the Members deem
advisable.
,

I). Term.

.

. .- .......

.

..

-,

I ne

Company commences on the datit stamped on the Articles of
Organization by the Secretary of State's office, and the Comcany's term coniinu~suntil th?
ciose of business on December 31, 2030, unless the term is extended by amendment of

a

this Agreement or until the earlier dissolution of the Company in accordance with the
provisions of Ariicle Xll o i this Agreement or as otherwise provided by law.
Ill. PURPOSE AND POWERS
A. Company Purpose. The Company's purpose is to operate a Jimmy Johns
Gourmet Sandwich shop and io accomplish ail lawful business whatsoever.

B. Company Powers. The Company has the power to do any and all acts
reasonably necessary, appropriate, proper, advisable, incidental or convenient to or for
the fuKnerance of the puiposes and business described above and for the Company's
protection and benefit.
IV. CAPITAL CONTRIBUTIONS
A. Current Capital Contributions. The Members have coniiibuted in cash or
equipment to the Company the amount of Initial Capital set forth in Schedule ll of this
Agreement.
B. Additional Capital Contributions, No Member is required to make any
Additional Capital Coniribution to the Company.
C. Capital Accounts. The Company must mainiain a separats Capital Account
ior each Member. The term "Capital Account" means as to any Member the Member's
amount of the Initial Capital in the Company, that is (i)increased by any additional capital
contributions made by the Member, and income and gain allocated to the Member and (ii)
decreased by disiributions to the Member and losses and deductions allocated to such
Mernber. The fair market value of any property contributed to the Company by a Member
or distributed to a Member by the Company will be credited or debited to the Member's
Capital Account.
D. No intcresi. Except as otherwise expressly provided in this Agreement, no
interest will be paid by the Company on capital contributions, balances in Member's Capital
Accounts or any other funds contributed to ihe Company or distributed or distribuiable by
the Company under this Agreement.
E. No Withdrawal. Excepi as provided in Section XI of this Agreement, no
Member hasihciight iowithdraviany poriion of the Member's Capital Accountwithout the
consent of all the other Members. In accordance with ihe Act, a Mernber may, under
certain circurcsiances, be required to return to the Company, f o r the benefit of the
Company or the Company's creditors, amounts previous'ly wrongfully distribuied to the
Member.

OPERATING AGREEMENT
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V. ALLOCATIONS AND DISTRIBUTIONS
A. Allocations and Distributions.
(1) Each decision as to the timing, form and amount of distributions must be made
by all the Members.
(2) Distributions (including liquidating distributions) to Members will be made in
accordance with their Percentage Interests as of the dates of the Distributions,
respectively.
(3) The Company's income, deductions, gains, losses and credirs for a Company
Year will be allocated among the Persons who were Members during the Company Year
in accordance wiih the Percentage Interests of the Members as of the end owhe
Company Year.

(4) If the fair market value of any Company asset is io be determined for the
purpose of making distributions or allocations pursuant to this Agre~mentor for any other
purpose, the determination will be made by the Membcirs.
B. Return o f Contribution. Except as required by the Act, no @ember is
personally liable for the return of its capital contributions, or any portion of them, or the
return of any additions to the Capital Accounts of the other Members, or any portion of
them. Any return of capital as may be made at any time, or from time to tme, will be
made solely fromthe assets of the Company, and only in accordance with the terms of this
Agresment.
VI.

MANAGER RIGHTS AND DUTIES

A. Management; The Company's business and affairs will be managed by its
Managers. Tine Managers will direct, manage and control the Company's business to the
best of their ability. Except ior situations in which Member approval is expressly required
by this Operating Agreement or by nonwaivabls provisions of law, the Managers have full
authority and discretion to manage and control the Company's business, affairs and
properties, to make all decisions regarding ihose matters, and to per-form any and all other
acts or activities customary or incident to the management of the Company's business.
At any time when ihere is more ihan one Manager, any one Manager may take any action
permitted to be taken by the Managers, unless the approval of more than one of the
Managers is exprsssly required pursuant to this Operating Agreemsnt or the Act.

-

B. Number, Tenure and Qualifications. I h; Company will initially have two
Managers. Each oithe individuals listed on Schedule I to this Agreement will initially serve
as the Msnagers. Tne number of Managers of the Company may be amended from time
to iime bj) the vote or written conseiii of Members holding a majority of the Membership
OPERATING AGREEMENT

Interests. Each Manager holds office until the next annual meeting of Members, or until
a successor has been elected and qualified. Managers are elected by the vote or written
consent of Members holding at leas: a majority of all Membership Interests and need not
be residents of the State of Idaho or Members of the Company.
C. Certain Powers. Except a s set forth in this P,greernent, the Managsrs have the
power and auttlority, on ihe Compa~riy'sbehalf to:

( I ) Purchase, lease or otherwise acquire from, or sell, lease or otherwise dispose
of, to any Person any property.
(2) Open bank accounts 2nd otherwise invesi tine Company's funds.
(3) Borrow money for the Company from banks or otner lending institutions and on
terms as the Members deem appropriate, and in connection with this power, to
hypothecate, encumber or grant security interests in the Company's assets to secure
repayment of the borrowed sums. No debt may be contracted nor liability incurred by or
on behali of the Company except by the Managers or, to the extent permitted under the
Aci, by agents or employees of the Company expressly authorized to contract such debt
or incur liability by the Managers.

(4) Purchase insurance on the Company's business and assets.
(5) Commence lawsuits and other proceedings.
(6) Enier into any agreement, instrument or other writing.

(7) Retain accouniants, attorneys or other agenis.
(8) If approved by the Members holding a Majority of Membership Interests, the
Managers and each oi those members have t h right
~ to make a filing under the federal
Bankrupicy Code.
(9) Taka any other lawful action that the Managers consider necessary, convenient

or advisable in connection with any Company business.
Unless auihorized to do s o by the Managers, no
attorney-in-fact, employee or other agent of the Company has any power or authoriiy to
bind t h e Company in any way, to pledge its credit or to render it pecuniarily liable for any
purpose. No Member has any power or authority to bind the Company unless the Member
has b e e n authorized by ihe Managers to act a s an agent ofthe Company in accordance
with the previous senience.
. . .- . -.......
E. Liability for Certain Acts. Each Manaaer musi perform his or her duties a s
Manager in good faith, in a manner he or s h s reasonably believes to b e in the Company's

D. Binding Authority.

best interesis, and with such care as an oidinaiily prudent person in a like position would
use under similar circumstances. A Managerwho so performs the duties as Manager does
not have any Iiabiliv by reason of being or having been a Manager of the Company. The
Manager does not, in any way, guarantee the return oithe Members' Capital Contributions
or a profit for ihe Members from the Company operations. The Manager is not liable to the
Company or to any Member for any loss or,damage sustained by the Company or any
Member, unless the loss or damage was the result offraud, deceit, gross negligence, willful
misconduct, or a wrongful taking by the Manager.

F. No Exclusive Duty to Company. The Managers are not required to manage
the Company as their sole and exclusive function and they may hav.e other business
interests and may engage in other activities in addition to those relating to the Company.
Neither the Company nor any Member has any right pursuant to this Agreement to share
or participate in the other business interests or activiiies of the Managers or in the income
or proceeds derived from them. The Managers incur no liability to the Company or any
Member as a resu!! of engaging in any other business interests or activities.
G , Indemnification. The Company must indemnify and hold harmless the
Managers from and against all claims and demands to the maximum extent permitted
under the Act.

H. Resignation. Any Manager may resign at any time by giving written notice to
the Company, with a copy to each Member. The resignation of any Manager takes effect
on receipt of notice by the Company or at any later time specified in the notice. Unless
otherwise specified in the notice, the acceptance of the resignation is not necessary to
make it effective. The resignation of the Manager who is also a Member does not affect
the Manager's rights as a Member and does not constitute a withdrawal of the Member.

I. Removal. Any Manager may be removed or replaced with or without cause by
the vote of Members who hold at least a majority of Membership Interests. The removal
of a Manager who is also a Member will not affect the manager's righis as a Member and
will not constitute a withdrawal of the Member.
J. Vacancies. Any vacancy occuriing for any reason in the number o i Managers
may be iiiled by the vote or written consent of at least a majority of the Membership
Interests. A Manager elected to fill a vacancy is electnd for the unexpired term of the
Manager's predecessor in office and hoids office until the expiration of the term and until
the Manager's successor has been elected and qualified. A Manager chosen to iill a
position resulting from an increase in the number of Managers holds office until the next
annual meeting of Members and until a successor has been elected and qualified.

K. Salaries. Each Mariager will be reimbursed for all reasonable nxpenses
incurred in mznaging the Company. The salaries and other compensation oithe Managers
will be fixed from time to iiiiie by the vote or written csnseni of at ieast a majority of the

Membership Interests. No Manager is prevented from receiving such a salary or other
compensation because the Manager is also a Member.

VII.

BOOKS, RECORDS, ACCOUNTING AND OTHER INFORMATION

A. Records and Accounting. The Company must keep appropriais hooks and
records in accordance with the Act with respect to the Company's business. These books
and records must at all times be kept at the principal office of ihe Company or other
location as the Members determine.
B. Other Information. For any purpose reasonably related i o its ivlembership
Interest, each Member and its representatives have free access during normal business
hours to discuss the Company operations and business with the Company's employees
or agents, and to inspect, audit or make copies of all books, records and oiher information
relative to Company operations and business at its own expense; provided, however, that
each Member must preserve the confidentiality of such information.

\J111. T.&X MATTERS
A. Preparation of Tax Returns. The Company must arrange for the preparation
and timely filing of all returns of Company income, gains, deductions, losses and other
items necessary for federal, state, local and foreign income tax purposes and must use all
reasonable efforts to furnish to the Members the tax information reasonably required for
federal, state, local and foreign income tax reporting purposes. The taxable year of the
Company is the calendar year unless another year is required by the Code.

B: Withholding. Each Member authorizes the Company to withhold and pay over
any taxes payable by the Company as a result of the Member's participation in the
Company.
IX.

TWNSFEiiS OF EEii;iiiEiiSiil? INTERESTS

A. Permitted Transfers. Except as otherwise specifically provided herein, a
Member shall not have the right to sell, assign, pledge, hypothecat.e, transfer, exchange,
transfer, gift, bequeath, or otherwise transfer for no consideration all or any part of its
-. .- . .-. ... . - ....
Membership Interest.

B, Right of First Refusal. If at any time z Member proposes to sell, assign 'or
0 t h e ~ i S edjspose of all or any part of iis Membership Interest, whather voluntarily or
involuntarily such as in connection with the Bankruptcy of the Member, such Member (the
"selling Member") shall first make a written offer to sell such interest to the other Members
at a price determined by and on the tzrms and conditions set forth in this Article. Such
o f e r shall state the name of the proposed transferee and all the terms and conditions of

.. .. .

- . ..

the proposed transfer, including the price to ihe proposed transieree. The other Members
shall have the right for a period of 30 days after receipt of such offer to eleci to purchase
all of such interest. In exercising their right to purchase, the oiher Members may divide
such interest in any manner to which they shall all agree, and not all of them must
participate in the purchase. in ihe absence of such agreement, s u c h interest shall be
divided among the other ivlembers in proporiion to their respective Membership Interests
a s of the time the offer is made. To exercise such right to purchase, written notice shall
be oiven to the selling Member. If the other Members do not elect to purchase all of such
intGest, the selling Member may transfer such interest to the proposed transferee named
in the offer to the other Members; provided, however: that if the transferee is not admitted
as a substitute Member, then the transferee shall have no right to participate in the
management or affairs of the Company or to become a Member, but shall only be entitled
to receive the share of the profit or loss or other compensation by way of income and the
return of contributions to which that Member would otherwise be entitled, subject to that
Member's capital call and other obligstions.
C. Purchase Price. The purchase price for the selling Member's interest under this
Ariicle, if applicable, shall be equal to the price offered by the proposed transferee;
provided, however, that if the transfer is involuntary and no purchase price is set, then the
purchase price shall be equal to the book value of the selling Member's interest a s
deiermined from the Company records.
D. Purchase Terms. The terms and conditions for paying the purchase price for
the selling Member's interest under this Ariicle shall b e equivalent to the terms and
conditions offered by the proposed transferee; provided, however, that if tne transfer is
involuniary and no purchase terms have been set, then the purchase price shall be paid
on or before the 30th day after the purchase price is determined, a n d such payment shall
be in cash or pursuant to such other terms a s the parties may agree. If installment
payments are necessary, the purchasing Members shall deliver such promissory notes a s
may be necessary, which notes shall permit prepayment without penalty and shall be
secured by the purchased Membership interest.

X. ADMISSION OF ADDITIONAL OR SUSSTITUTE MEMBERS
The transieree of a Transfer of a Member's Membership lnierests or poirion oi it
made pursuant to Article IX must be admitted to ihe Company a s an additional or a

substitufe'.MGmtj'er.'..'

:.,

.

XI.

WITHDRAWAL OF MEMBERS

No Member has have the righi to withdraw from the Company unless the Member
has Transierred all of its Membership lnte:ests in conpli~incewith the applicabl~provisions
of Article IX.

OPERATING A G R E M E N T
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Xll.

DISSOLUTIPN AND LIQUIDATION

A. Dissolution. The Company is dissolved and its affairs rnust be wound up on
the first to occur of any of the following events:
(1) The expiration of the Company's term as provided in Section ll(D) of this
Agreement;

(2) The Bankruptcy of any Member; provided, however, that on any Bankruptcy, the
Co~mpanyis deemed dissolved, but the dissolution will not cause the Company's
termination if, on the dissolution, a!l the remaining Members vote to continue to carry on
the Company business pursuani to, and subject to, all of the terms and provisions o i ihis
Agreement;
(3) The sale of all or substantially all of the Company assets;

(4) The Members' written consent

B. ~ i ~ u i d a b o n
The
. proceeds ofthe Company's liquidation will be applied in the
following order o i priority, unless otherwise required by applicable law:
(1) First, to the Company's creditors including creditors who are Members, in order
of priority provided by law, in satisfaction of all the Company's liabilities and obligations (of
any naiurs whatsoever, including, without limitation, fixed or contingent, matured or
unmatured, legal or equitable, secured or unsecured), whether by payment or the making
of reasonable provision for payment; and

(2) Thereafter, in accordance with the provisions of Section V(A) of this Agreement
C. Waiver of Partition. Each Member waives any rights to partition of Company

property.
XIII.

AMENDMENT OF OPERATING AGXEEMENT

Amendments to this Agreement may be proposed by any Member. Any proposed
amendment to this Agreement is effective only if adopted by the vote, consent or approval
of all Msmbers.

XIV.

GENEFGL PROVISIONS

A. Notices. All notices, requests, demands and other communications rsquired or
permitted in tnis Agreement must be in wriiing, must refer to this Agreement and, unless
otnenvise expressly provided elsewhero in ihis Agrosment, may be delivered personally
or sent by ceriified mail, return receipt requested, or by telscopy, to the pariy at its address

or telecopy number set forth on Schedule li of this Agreement. The notice, request,
demand or other communication is deemed delivered (i) at the time delivered by hand, if
personsiiy delivered; (ii) two business days after being deposited in the mail, postage
prepaid, if mailed, and (iii) when receipi acknowledged, if telecopied.

a.

Specific Performance. The parties to this Agreement agree that irreparable
of this Agreement were not performed in
damage would occur if any of the pi~vfsioi;~
accordance with its specific terms orwere otherwise breached. The parties agrse that they
are entitled to an injunction or injunctions to prevent breaches of this Agreement and to
specifically enforce the terms and provisions in any United States court or any state having
jurisdiction, in addition !o any other remedy to which they are entitled at law or in equity.
C. No Third-Party Beneficiaries. The parties agree that this Agreement and the
covenants made in it are made expressly and solely for the benefit of the parties, and that
no other Person is entitled or deemed to be entitled to any benefits or rights under this
Agreement, nor be authorized or entitled to enforce any rights, claims or remedies under
or by reason of this Agreement.

D. Successorsand Assigns. All of the terms and provisions of this Agreement
inure to the benefit of and are binding on each of the parties to this Agraement and their
respective transferees, i i any; provided that, except as expressly provided elsewhere in
this Agreement, no party may Transfer (or cause or permit to be created or existing any
lien on) or assign its Membership Interest (or any portion of or any beneficial interest in it)
or this Agresment or its rights, interests or obligations under this Agreement except in
accordance with the terms of ihis Agreement.
E. Entire Agreement. This Agreement (including the schedules and exhibits) and
the Transactions Documents to which any of the parties io this Agreement are parties
contain the entire agreement among the parties with respect to the subject matter and
supersedes all prior agreements, proposals, rsprssentations, arrangements or
understandings, written or oral, with respect to the subject matter.

F. Severability. Tne invalidity of any one or more phrases, sentences, clauses,
sections or subsections of this Agreemenl does not affect ihe.remaining portions.
G. Attorneys' Fees. In any action or proceeding brought to enforce any provision
oiihis Agreement, or where any provision is validly asserted as a defense, the successful
party is entitled to recover reasonable attorneys' fees in addition to any other available
ramedy.
H. Headings. kii section headings in this Agitement
far convenience a i
-1-rence only and are not par? of this Agrsernent, and no construction or inference may
03 derived from them.
rsLrr

I. Gender and Number. Whenever required by the coniext, the singular includes
the plural, and the plural includes the singular.

J. Applicable Law. This Agreement is governed by and construed in accordance
with the iaws of the State of Idaho applicable to agreemenis made and to be performed
entirely within the state, without regard to principles of conflict of iaws.

K. Counterparts. This Agreement may be execuied in one or more counterparts,
each ofwhich is deemed to be an original, but all of which together constitute one and ihe
same instrumen!.
IN WITNESS, the Members have entered into and adopted this Agreement as of
the date first above written.
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APPENDIX A
For purposes of this Agreement, ihe following terms have the following meanings:
"Affiliate" of a subject Person means r j Person ihat, directly or indirectly through
one or more intermediaries, Controls, is Controlled by or is under common Control with
the subject Person.
" A g r e e m e ~ t " means this Operating Agreement, as amended, restated or
supplemented.
"Articles of Organization" means the Company's Articles of Organization filed on
, with the Secretary of State of the State of ldaho pursuant
to the Aci, as amended or restated.
"Bankmptcj" of -a Member means (a) the Member's filing a voluntary petition
seeking liquidation, reorganization, arrangement or readjusimen'i, in any form, of its debts
underTitle 1Iofthe United States Code (or corresponding provisions ofiuture laws) or any
' other federal, state or foreign insolvency l2w, or a Member's filing an answEir consenting
io or acquiescing in any such petition, (b) the Member's making any assignment for the
benefit of its creditors or the Member's admission in writing of iis inability to pay its debts
as they mature, or (c) the expiration of 60 days after the filing of an invoiuntary petition
under Tiile 11 of the United States Code (or corresponding provisions of future laws),
seeking an application for the appointment of a receiver for the Member's assets, or an
involuntary petition seeking liquidation, reorganization, arrangement or readjustment ofits
debts under any other federal, state or foreign insolvency law, provided ihat the petition
has not been vacated, set aside or stayed within a thirty-day period.
"Business Day" means any day except Saturday, Sunday or a day that banking
institutjons in ldaho are obligated by law, regulation or governmental order to close.
"Capital Account" means each capiial account maintainedfor a Member pursuant
to Section IV(C) of this Agreement.
evidencing
.
. Company
-. --.
"Certificate" means a nonnegotiable certificate used by. the
-.-- . . ..-- . ownership of one or more Interests.
,.Code" means the internal Revenue Cade oi 1985, as amended, or any sui3cessor
statute.
Company Year" means the taxabic year of the Company as determined pursuant
to Section VIII(A) of this Agreement.
I,
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"Controj," "Controls" or "Controlled" means the possessiori, direct or indirect,
ofthe power to direct or cause the direction oithe management and policies of a Person,
wiieiher through the ownership of voting securities, through contract, or otherwise.
"Initial Capital" means, for any Member, the capital contributed by such Member
as of the date of this Agreement.
"Manager" means one or more managers. Specifically, "Manager" means those
names listed on Schedule I, or any other person that succeed him or her in that capacity.
References to the Manager in ihe singular or as him, her, it, itself, or other like references
will also, where the context so requires, be deemed to include the plural or the masculine
or feminine reference, as the case may be.
"faember" means each of the Persons lisied from time to time on Schedule I of this
Agreement, and any transferee of a Member who is admitted to the Company as a
Member in accordance with Article 9 of this Agreement; and "Members" means two or
more such Persons.
"Membership lriterest" means a Member's aggregate rights in the Company,
including, without limitation, the Member's share of the Company's profits and losses, the
right to receive distributions from the Company and the right to vote and participate in the
management of the Company.
"Percentage interest" mesns a Member's Membership Interest in tne Company
as shown on Schedule I1 of this Agreement, as changed from time to time pursuant to a
Transfsr of all or any portion of the Member's Membership Interest in accordance with
Articles 9 and 10 of this Agre~ment;and "Percentage interests" means the iota!
Pzrcentage Interests of all Company Members
"Person" means any individual, corporation, partnership,joint venturs, association,
joint stock company, trust, unincorporated organization, or other entity or organization,
including any government or polit~calsubdivision or any agency or instrumentaliiy of any
entity.
"Surplus Cash" means the Company's cash on hand less any amount reasonably
determined by the Company's Members to be necessary to satisfy planned capital
expendiiures and working capital requiremenis for ihs six month period foilowing the date
of determination.
"Transfer" means any sale, assignment, exchange, gift, or other disposition of any
kind, voluntary or involuniaiy, but exciuding the creation or existence of any !iens, wheiher
direct or indirect, voluntary or involuniary.

SCHEDULE l
List o f Members

Lleiiiber~of the Company inciude:

Roger Henderson
Lisa Henderson
Ralph Henderson
Lena Henderson
Managers of the Company include:
Roger Henderson
Lisa Henderson

OPERATING AGREEMENT

SCHEDULE I I
Membership interests

i/

Initial Capital

....

Membership
Interest

:'

I

Membership
Interest
(Percent)

8
I
Member

Roger Henderson
69 Valleyvlew Dr

i
$ 33,0311,

Lisa Henderson
69 Valleyview Dr.
Pocatello, ID 83204

$ s?,u?

r

-

Ralph J. Henderson
2259 E. Stone Cliff Dr.
St. George, UT 84790

u
'

1

33'

I

I

-2

7

-.

$'5~,~m
>>>fl

I

1

I

Lena Henderson
2259 E. Sions Cliff Dr.

1

17

33d
I

I

1

25-73
I

,.-
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Henderson Investment Properties LLC
69 Valley View
Pocatello, ID 83204

Amendment to Operating Agreement
It is the sole purpose of this amendment to establish current members and the ownership
percentages of each member. The recent death of Lena R. Henderson has created the need for an
amendment to the current Operating Agreement. All of Lena R. Henderson's interest in
Henderson Investment Properties LLC (25%) will be assigned to Ralph J. Henderson. There
shall be no purchase price for her interesf rather the company will assign the complete interest to
inember Ralph J.. Henderson the decedent's spouse. The company will continue to operate in
it's present structure and the percentages of membershii, shall be as follows:
Ralph J. Henderson - Member

50% ownership

Roger E. Henderson - Member

25% ownership

Lisa A. Henderson - Member

25% ownership

P,

/-A+ QL-Date

R O ~ @ . ~enderdon

Date

/-&S-oL
Date

WAIVER OF RIGHT OF FIRST REFUSAL
and
CONSENT TO TRANSFER
We, the undersigned Members of Henderson Investment Properties, L.L.C. (the
"Company"), do hereby waive our rights of first refusal under Article IX of the Company's
Operating Agreement to purchase Lena Henderson's membership interest. Furthermore,
we do heieby consent to the transfer of Lena Henderson's membership interest in the
Company to Ralph Henderson.
DATED this g d a y of May, 2002.

RESOLUTION FOR REMOVAL
A N D REPLACEMENT OF MANAGERS

WHEREAS, Raiph 3 . Henderson, as a member of Henderson Investment
Properties, L.L.C., comrrienced an action for judicial dissolution of Henderson
Investment Properties, L.L.C. on o r about July 27, 2005, denominated as
Bannock County (Idaho) Case No. CV 2005-2984-0C;
WHEREAS, said Bannocic County Case No. CV 2005-2984-OC is still
pending and thus, over 120 days have elapsed since the filing of' said action
without any dismissal thereof;
I T I S HEREBY RESOLVED AS FOLLOWS:

1.

Roger E. Henderson and ~ i s a
A. Henderson are no longer
members of' Henderson Investment Properties, L.L.C.,
pursuant t o Idaho Code 3 53-641.(l)(e).

.

7

As the sole member of Henderson Investment Properties,
L.L.C., Ralph J. Henderson hereby votes for removal of Roger
E. Iienderson and Lisa A. Iienderson as managers o f
Henderson Investment Properties, L.L.C., pilrsuant t o 8/ V I I
o f t h e Operating Agreement for Henderson Investment
Properties, L..L.C.

3.

As t h e sole inember of Henderson Investment Properties,
L.L.C., Raiph 3. Henderson hereby elects andlor consents t o
the appointment o f Ralph 3. Henderson as sole manager o f
Henderson Ir~vestmentPI-operties, L.L.C. pursuant t o ql V I B
o f the Operating Agreement for Henderson Investment
Properties, L. L.C.
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Sole Member

RESOI-UTION FOR REMOVAL ,:FICI
i > n . < ? ~74

REFILACEMENT

Dated :

22 January 2007
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Register NO. CV-2007-0001635-OC
RALPH J. HENDERSON,
Plaintiffs,

)

)
!

1

vs .
HENDERSON INVESTMENT PROPERTIES,
LLC, ROGER E. HENDERSON, and
LISA A. HENDERSON,
Defendant.

)
)
)
)

MINUTE ENTRY

&

ORDER

1
)
)

Subsequent to the hearing on Defendant's Motion to
Dismiss in the above entitled case, the Court has reviewed
the Complaint and file in RALPH J. HENDERSON VS. HENDERSON
INVESTMENT PROPERTIES, ETAL, CV-2005-2984-OC presently

assigned to Judge Bush.
~t appears the parties are identical in both cases and
the relief sought is integrally connected. There appear 'to
be common questions of law and fact. This Court concludes

Register No. CV-2007-0001635-OC
MINUTE ENTRY & ORDER
PAGE.1
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that it would be in the interest of justice that the cases
be consolidated for disposition by a single judge. This
Court therefore on its own motion under IRCF 42 (a)
consolidates Case No.CV-2007-1635-OC with Case No.CV-20052984-OC and refers the matter to the Honorable Ronald Bush
for final disposition.
IT IS SO ORDERED.
DATED May 18, 2007

District Judge

Copies to:
Norman Reece, 445 W Chubbuck Rd., Pocatello, ID 83201
Ron Kerl, P.O. Box 4229, Pocatello, ID 83205-4229
Judge Ronald Bush

Register No. CV-2007-0001635-OC
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IN THE DISTRICT COURT OF THE S E T H JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

RegistenYCV-2005-02984-OC
RALPH J. HENDERSON, an individual,
Plaintiff,
-vsHENDERSON INVESTMENT PROPERTIES,
L.L.C, an Idaho Limited Liability Company,
ROGER E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants.

1
)
)
)
)
)
)

MINUTE ENTY & ORDER

1
)
)

1

On June 6,2007, the above entitled matter came before the Court for the purpose of a Court
Trial. Norman G. Reece, appeared on behalf of the Plaintiff and Ron Kerl, appeared for the
Defendants.
Sheila Fish performed as Court Reporter for this proceeding.
Opening statements were made by counseI for the Plaintiff and counsel for the Defendants.
Defendant, Roger Henderson, was called sworn and testified.

Register CV-2005-02984-OC
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Plaintiffs Exhibits 23,21,40 were offered and admitted into evidence.
The Court recessed at 3:49 p.m.
The Court reconvened at 4 p.m.
Plaintiffs Exhibits 45 and 43 were offered and admitted into evidence.
The Court recessed for the night at 4:58 p.m. Counsel were instructed that the Court Trial
would resume on Thursday, June 07,2007, at 9 a.m.

JUNE 7.2007
The Court reconvened at 8:58 a.m.
Testimony of the Defendant, Roger Henderson, continued.
Plaintiffs Exhibits 17 and 19 were offered and admitted into evidence.
Plaintiffs Exhibits 48 and 49 were admitted into evidence for limited purposes.
Plaintiffs Exhibit 57 offered and admitted into evidence.
The Court recessed at 10:53 a.m.
The Court reconvened at 11:05 a.m.
Defendant's Exhibits Q and R were offered and admitted into evidence.
Plaintiffs Exhibit 37 offered and admitted into evidence.
The Court recessed for lunch at 12:29 p.m.

Counsel and parties were instructed to

reconvene at 1:30 p.m.
The Court reconvened at 1:28 p.m.
Testimony of Plaintiff, Ralph Henderson, continued.
Plaintiffs Exhibit 39 and 54 were offered and admitted into evidence.

Register CV-2005-02984-OC
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Plaintiffrests.
Counsel for the Defendant made an oral motion for dismissal and provided argument.
Counsel for the Plaintiff objected to the Motion and provided argument.
The Court advised that this Motion would be taken under advisement. The Court advised
that its decision shall be announced in the morning.
The Court recessed for the night at 2 5 7 p.m. The Court advised that the Court Trial would
reconvene at 9 a.m. the following morning.
JUNE 8,2007

The Court reconvened at 9:11 a.m.
At the outset, the Court ruled on the Defendant's Motion to Dismiss. The Court DENIED

the Defendant's Motion to Dismiss for the reasons stated on the record in open court.
The Plaintiff, Ralph Henderson, was recalled to testify by counsel for the Defendants.
The Defendant, Roger Henderson, was recalled and testified.
The Defendant, Lisa Henderson was called, sworn and testified.
The Defense rests.
Counsel for the Plaintiff recalled the Plaintiff, Ralph Henderson, for rebuttal testimony.
Counsel for the Plaintiff provided closing argument.
Counsel for the Defendants provided closing argument.
The Court advised that this matter would be taken under advisement and a written decision
shall be issued.
The Court recessed at 11:3 1 a.m.

Register CV-2005-02984-OC
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DATED June 8,2007.

4-66
RONALD E. BUSH
District Judge

CERTIFICATE OF SERVICE

1-3-f-

.2007, I
day of :
I HEREBY CERTIFY that on the
served a true and correct copy of the foregoing document upon each of the followiug individuals
in the manner indicated.
Norman G. Reece, Jr.
Norman G. Reece, P.C.
445 W Chubbuck Rd, Ste D
Chubbuck, ID 83202

(2fU.s. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Ron Kerl
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229

( 4U.s. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

\?

day of

fl
2007.

Deputy Clerk
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IN THE DISTRICT COURT OF THE SETH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Registed#CV-2005-02984-OC
RALPH J. HENDERSON, an individual,
Plaintiff,

1
MINUTE ENTY & ORDER

-VS-

HENDERSON INVESTMENT PROPERTIES,
L.L.C, an Idaho Limited Liability Company,
ROGER E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

)
)
)

1
)

Defendants.
On May 30,2007, the above entitled matter came before the Court for the purpose of a pretrial conference. Norman G. Reece, appeared on behalf of the Plaintiff and Ron Kerl, appeared for

the Defendant.
Sheila Fish performed as Court Reporter for this proceeding.
IT IS HEREBY ORDERED that the COURT TRIAL shall begin on WEDNESDAY,

JUME 6,2007 AT THE HOUR OF 1:30 P.M.

I

Register CV-2005-02984-OC
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The Court and counsel then went over the proposed trial exhibits. Plaintiffs Exhibits 3,6,
7, 8, 10, 11, 12, 13, 14, 15,20,28,29,30,31,32,33,34,35,51, 52,55,60,61,62,65,66,67,69,
70, 71, 72, 73, 74, 75, 77 and 79 were admitted by stipulation. Plaintiffs Exhibits 18, 58 and 78
were withdrawn by counsel for the Plaintiff. The Court reserved ruling on Plaintiffs Exhibits I, 2,
4, 5, 17, 19,21,22,23,24,25,26,27,36,37,38,39,40,41,42,43,44,45,46,47,48,49,50,

53,

54,56,57,59,64,68 and 76. The Court denied the admission of Plainties Exhibit 63.
Defendants' Exhibits A through N were admitted by stipulation. Counsel for the Plaintiff
advised that he would review Defendants' Exhibit O and advise the Court if there is an objection.
Counsel then advise the Court of the expected witnesses that would testify at trial.
The Court advised the parties that it would allow 20 minutes for opening statements.

DATED May 3 1,2007.

RONALD E. BUSH
District Judge

Register CV-2005-02984-OC
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CERTIFICATE OF SERVICE

:2\

mkL

I HEREBY CERTIFY that on the
day of
served a true and correct copy of the foregoing document upon each o f t
in the manner indicated.
Norman G. Reece, Jr.
Norman G. Reece, P.C.
445 W Chubbuck Rd, Ste D
Chubbuck, ID 83202

( 4 U . s . Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Ron Kerl
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229

( 4 U . s . Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

3\

day of
Deputy Clerk
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following individuals

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register # CV-2005-02984-OC
RALPH J. HENDERSON, an individual,

)

1

Plaintiff,

)

-vs-

1

HENDERSON INVESTMENT PROPERTIES,
L.L.C, an Idaho Limited Liability Company,
ROGER E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

)

MEMORANDUM DECISION,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

1
1
)
)

I

Defendants.

BACKGROUND
This case involves Plaintiffs (Ralph Henderson, hereafter "Plaintiff' or "Ralph") request
that the Court order dissolution of the Defendant Henderson Investment Properties, LLC (hereafter
the "Company") under provisions of the Idaho Limited Liability Company Act, LC. #53-601, et
seq. The Company, under the terms of its Operating Agreement (Trial Exhibit No. 60, hereafter the

"Agreement")), is managed by the Defendants Roger Henderson (hereafter "Roger") and Lisa

Register CV-2005-02984-OC
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Henderson (hereafter "Lisa"). Ralph is Roger's father. Roger is married to Lisa. Each is a
Member of the LLC; Ralph has a 50% interest and Roger and Lisa each have a 25% interest.' The
Company's only business is the operation of a "Jimmy John's Gourmet Sandwich Shop" franchise
store in Pocatello, Idaho.
This lawsuit was filed on July 27,2005. Several earlier trial settings were vacated. The
case came forward for a court trial beginning on July 6,2007, and finishing on July 8,2007.
During the trial, numerous exhibits were admitted into evidence on behalf of both the Plaintiff and
the Defendants. The Plaintiff offered testimony from Roger and Ralph. The Defendant offered
testimony also from Roger and Ralph, and from Lisa.
At the end of the Plaintiffs case, counsel for the Defendants moved for involuntary
dismissal pursuant to I.R.C.P. 41(b). After hearing argument, the Court denied the motion for the
reasons stated on the record. Defendants then presented their case, Plaintiff presented a rebuttal
case and the parties rested. Closing arguments were then ably presented by counsel, consistent with
their full work during the trial.

ANALYSIS, RULINGS, FINDINGS OF FACT AND CONCLUSIONS OF LAW.
I.

The Court as the Finder of Fact.
In this case, the Court is charged both with the responsibility of deciding questions of law

and questions of fact. The determination of the credibility of witnesses and the weight to be given
their testimony are exclusively within the province of the trier of facts. Cornish v. Smith, 97
1

Ralph inherited 25% ownership from his wife Lena, now deceased.
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Idaho 89,540 P.2d 274 (1975); Pierson v. Sewell, 97 Idaho 38,539 P.2d 590 (1975). "When a
case has been tried to a court, it is the province of the trial judge to weigh the conflicting
evidence and testimony and to judge the credibility of witnesses." Magic Valley TruckBrokers,

Inc. V . Meyer, 133 Idaho 110,114,982 P.2d 945,989 (Ct.App. 1999).
11.

A Summary of the Proof at Trial.

At trial, Ralph put on proof that there had never been an annual meeting of the Company,
although such meetings are mentioned in various places in the Agreement and various actions are
described as having to take place at such meetings. Although Roger and Lisa dispute that annual
meetings are required to be held, the Court holds that many, otherwise specific, provisions of the
Agreement assume and depend upon the holding of annual meetings. Therefore, the Court
concludes that annual meetings are a requirement of the Agreement. Roger acknowledges that no
annual meetings had ever been held, but said that such meetings would have been a waste of time
because Ralph did not want to be cooperative, but rather, combative.
Ralph also put on proof, uncontested by Roger, that the Company had failed to pay certain
withholding taxes and had also failed to pay certain franchise fees when due. However, Roger
testified (also uncontroverted) that the franchise fees have been brought current and the unpaid
federal withholding taxes are being repaid consistent with a workout agreement made with the
LR.S. Ralph also testified that such problems developed because of a cash flow difficulties. There
was nothing in the evidentiary record to indicate that interest had been charged on the delinquent
franchise fees.
Other proof at trial demonstrated that there is considerable enmity between Ralph and
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Roger. Each testified to such difficulties, although each also blamed the other for the estrangement.
Ralph testified that Roger was unwilling to provide information about the finances of the Company
and refused to accept certified letters. Roger said such information was available to Ralph at the
Company's offices, which were located in Roger's home, but that Ralph never asked to see them.
Ralph testified that Roger had told him never to contact him, or any member of his family. Roger
said that he had reviewed many boxes of financial records at the law office of Roger's attorney.
Testimony at trial also indicated that Ralph had contacted the Company's accountant, and the
offices of the franchisor, seeking information about the business.
At trial, Roger admitted that no annual meetings had ever been held, but said that no one
had ever requested such a meeting. Ralph admitted that he had never specifically requested a
meeting, but said he expected Roger to hold a meeting regardless. Ralph testified that Roger and
Lisa were taking salaries, but that there had never been a meeting to approve such salaries. Roger
testified that Ralph and Lena had agreed at an organizational meeting that Ralph and Lisa would
have to take salaries and that Ralph and Lisa should decide on their own what was reasonable.
Roger testified that Ralph unreasonably refused to sign the necessary documents for longterm financing of the business, in the form of a take-out loan. Roger further testified that Ralph
tried to extract money to which he was not entitled, by refusing to execute loan closing documents
until he received such money. Ralph testified that he was owed such sums and that Roger had
agreed to pay him such sums because Ralph had put money in the business, yet Roger had never put
any money into the business. Roger testified that he and Lisa had put substantial sums of their own
money into the business, as well as their sweat equity. Ralph admitted that the Agreement did not
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guarantee the return of his capital contribution, nor any earnings upon the amount of such
contribution. Ralph admitted that a lawyer representing him had made demands in letters to the
attorney representing Roger and Lisa for return of his capital contribution, plus a premium.
However, Ralph denied that he had "asked" for the amounts described in the letters on his behalf
and testified that he knew that Roger and Lisa would not he able to pay the amount that had been
demanded. Ralph further testified that he thought the amount demanded was too high, and was not
a "fair return." Even so, Ralph did not identify an amount that he thought might be fair and
testified in cross-examination that there had never been an agreement between he and Roger and
Lisa about a total amount that Ralph should be paid for his contribution to the Company, nor upon
what an interest amount might be or the length of time that installment payments to buy him out
might take.
Even though the Agreement contains conflicting information, Ralph testified that he knew
that he and Lena each had a 25% ownership interest in the Company, as did Roger and Lisa. He
also testified that he had agreed that Roger and Lisa would need to manage the business, and that hc
had no interest in doing so. Ralph also testified that he knew that Roger and Lisa were receiving a
salary, that he did not object to their receiving a salary and that he believed the amount of the salary
was reasonable.

111.

The Allegations of Operating Agreement Violations and kreuarable Iniuw.
Ralph originally alleged an array of claimed violations of the Agreement, but by the

conclusion of the trial, had focused upon the following: (a) alleged "bad faitW by Roger and Lisa,
in the operation of the Company, in violation of Article V1.A; (b) alleged failure to hold annual
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meetings of the Members, in violation of Article V1.J and-Article VLB.4; (c) alleged unauthorized
receipt of salaries, in violation of Article VLA; and alleged failure to pay taxes as due, in violation
of Article VIILA.
Based upon such alleged violations and the facts underpinning such allegations, Ralph
contends that the Company must be judicially dissolved pursuant to Idaho Code $53-643, which
provides in pertinent part:
(1) On application by or for a member, the district court may decree dissolution of
a limited liability company when it is established:
(a) That the managers or members are deadlocked in the management of the limited
liability company's affairs, and that irreparable injury to the limited liability
company is being suffered or is threatened by reason thereof; or
(b) That the acts of the managers or members in control of the limited liability
company are illegal, oppressive or fraudulent and that irreparable injury to the
limited liability company is being suffered or is threatened by reason thereof.
Ralph W h e r alleges that any violation of the Agreement is, by agreement of the Members,
"irreparable damage." He makes that argument based upon Article XN.B of the Agreement,
which provides:

B. Specific Performance. The Parties to this Agreement agree that irreparable
damage would occur if any of the provisions of this Agreement were not performed
in accordance with its specific terms or were otherwise breached. The parties agree
that they are entitled to an injunction or injunctions to prevent breaches of this
Agreement and to specifically enforce the terms and provisions in any United States
court or any state having jurisdiction, in addition to any other remedy to which they
are entitled at law or in equity.
Hence, the issue for the Court is to determine whether Ralph has proved by a preponderance
of the evidence that there is either (a) a deadlock in the management of the Company's affairs; or
(b) that the managers or members in control have acted illegally, oppressively or fraudulently and
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that irreparable injury to the Company is being suffered or is threatened by reason of the deadlock
or illegal, oppressive or fraudulent acts.
This Court rules that there has been a deadlock in the management of the Company's
affairs. However, the Court also concludes that the Company has not suffered any actual or
threatened irreparable injury as a result of such deadlock. Additionally, the Court rules that there
have been no illegal, oppressive or fraudulent acts on the part of Roger and Lisa, as managers of the
Company. Accordingly, judicial dissolution is not warranted.
The Court acknowledges that these rulings, as described in the above paragraph, run counter
to the Court's rulings on the Defendants' Motion for a Directed Verdict, argued after the Plaintiff
had closed his case. At that time, the Court ruled that there was sufficient evidence to establish the
prima facie elements of Ralph's claim and to rule in Ralph's favor, based upon the evidence
presented by the close of the Plaintiffs case. However, after having heard the evidence presented
in the Defendants' case and having considered all the evidence with an opportunity for analysis,
review and in MI context, the Court has concluded that Ralph has not met his burden of proving a
right to judicial dissolution by a preponderance of the evidence.
At trial, and in argument both before and during trial, Ralph's counsel presented evidence
intended to show that there had been violations of the operating agreement and that such violations
were-under

the specific language of Article XIV(b) of the Agreement-actions

causing or

threatening irreparable injury to the Company. The Court is persuaded that there have been
violations of certain requirements of the Agreement, most notably the requirement that must be
implied into the Agreement that annual meetings be held, that salaries be approved by vote of the
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members and that taxes are paid in a timely manner. However, notwithstanding those violations,
the Court is ultimately not persuaded that any such actions have irreparably harmed or threatened to
irreparably harm the Company. The lack of annual meetings simply means that there was one less
opportunity for bad blood between the parties to be spilled upon the ground. The failure to
specifically approve, by vote of the Members, the amount of salaries for the managers simply
means that there has been no formalized approval of salaries for work that both sides agree must be
done, in salary amounts that both sides agree are reasonable for the responsibilities undertaken by
Roger and Lisa. The failure to pay employee withholding tax when due-according

to the

uncontroverted evidence---occurred because of cash flow problems that are not necessarily unusual
for a new business. Notably, the appropriate documents were filed, but the withholding payments
were not made. The fact that Roger and Lisa were able to keep the business operating despite that
setback and to reach a workout with the IRS concerning the same-even when penalties and
interest were assessed-was

beneficial, not detrimental, to the business.

This analysis is complicated, however, by the language contained in Article Xnr(b) of the
Agreement, which provides that "irreparable damage would occur if any of the provisions of this
Agreement were not performed in accordance with its specific terms or were otherwise breached."
If one equates the term "irreparable damage" from the Agreement as the equivalent of Section 53643's requirement of "irreparable injury," then the Court's inquiry begins and ends at that location.
However, the Cow* believes that the meaning of "irreparable damage" in the Agreement and the
meaning of "irreparable injury" in the statute are not the same.
To begin, the statute contemplates that dissolution will occur because some act has caused
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"irreparable injury" or threatens to cause such injury, which therefore necessarily has the result of
threatening the ability of the Company to continue to operate as a going-concern and, more
significantly, threatens the existing value of the Company for its owner-members. See, Stuhlbarg
International Sales Co., Inc. V . John D. Brush and Co., 240 F.3d 832,841 (9th Cir. 2001);
Gillingham v. Swan Falls Land & Cattle Co., 106 Idaho 859,683 P.2d 895 (Ct.App.1984).

Accordingly, dissolution is appropriate in such settings to protect the aggrieved members, who need
to have some mechanism to protect against the M e r wasting or threatened wasting of the existing
value of their ownership in the Company.
By contrast, the use of the term "irreparable damage" in the Agreement is tied to actions
that one or more aggrieved members might seek to enjoin or compel as a means of preserving,
maintaining or even increasing the value of their ownership interest. Significantly, Article XIV(b)
is titled "Specific Performance," not "Grounds for Dissolution." The "irreparable damage" refers to
what might happen if "any of the provisions of this Agreement were notperformed in accordance
with its specifc terms or were otherwise breached." (Emphasis supplied.) The clause goes on to say

that the parties agree "that they are entitled to an injunction or injunctions toprevent breaches of
this Agreement and to speciJically enforce the terms and provisions..." (Emphasis supplied.) The

emphasis is unmistakably upon ensuring that appropriate actions are taken by the parties to
maintain the Company's business, not to end it. It is anomalous, therefore, to assign the meaning of

an alleged violation under Article XIV(b) (which is deemed to be "irreparable damage" so as to
expedite the availability of specific performance or injunctive relief as a means of continuing the
business) to the term "irreparable injury" under LC. $53-643, which is a mechanism for
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terminating the business.

The proof at trial was overwhelming that Roger and Lisa have made the greatest effort of
the parties to build the Company and put it in a position where it has the promise of being able to
make a return for the Members that will meet and exceed the measure of the original capital
contributions. (Indeed, their effort in that regard was occasionally made more difficult by Ralph's
actions that, even if believed by Ralph to be appropriate, were nonetheless counterproductive to the
ultimate success of the Company.) Much of the debt required to establish the Company has been
retired. The remainder is being retired on and in advance of schedule. The sales of the Company
have been steadily increasing. Consistent with such progress, the equity of the Members has been
increasing and the opportunity for allocations and distributions appears near at hand.
When the "Specific Performance" provision of the Agreement and the requirements of the
judicial dissolution statute are compared and analyzed as set out above, and contrasted against the
current financial state of the Company, the anomaly of Ralph's argument that the "Specific
Performance" provision of the Agreement compels the judicial dissolution of the Company
becomes starkly apparent. Article XIV(b) provides a contrachdly agreed shortcut to a mechanism
intended to preserve the ongoing business of the Company. The paragraph makes reference to
specific performance and injunctive relief. It makes no reference to judicial dissolution. The
paragraph cannot, therefore, sensibly be read to provide a Trojan horse means of obtaining judicial
dissolution of the Company. As a matter of law, the Court concludes that the terms "irreparable
damage" under Article XIV(b) and "irreparable injury" under I.C. § 53-643 are not synonymous.
Accordingly, any actions alleged by Ralph to evidence alleged deadlock or illegal, oppressive or
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fraudulent actions must be supported by proof independent of the language of Article XN(b) as to
whether or not they have caused or threaten to cause irreparable injury. For the reasons set out in
this Decision, the Court rules that such actions have not caused and do not threaten irreparable
injury.
In support of the decision and d i n g s set out herein, the Court makes the following Findings

of Fact and Conclusions of Law. To the extent that the Findings of Fact concern issues as to which
the evidence at trial was disputed, the Court's findings are based upon the Court's assessment of the
demeanor and credibility of the witnesses, the extent to which such testimony was or was not
corroborated by another witness and/or the documents admitted into evidence and such other
conclusions as the Court deemed to be established by a preponderance of the evidence, or lack
thereof, in the exercise of the Court's discretion and as the finder of fact.

IV.

The Findinvs of Fact and Conclusions of Law.

Having considered and weighed the evidence and the argument of the parties, the Court
I
I

makes the following findings of fact and conclusions of law.
FINDINGS OF FACT
1.

Sometime during the spring of 2000, Roger and Lisa Henderson began considering
the possibility of purchasing a Jimmy John's sandwich restaurant k c h i s e . They
discussed it with Ralph, who encouraged them to further investigate the possibility
and who said that he wanted to be part of the business.

2.

On or about September 27,2000, Ralph Henderson, Lena Henderson, Roger
Henderson and Lisa Henderson agreed to enter into business together for the

I
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purpose of operating a Jimmy John's franchise sandwich restaurant. On or about
that date, they agreed upon the terms of an Operating Agreement for such a business
and entered into such Agreement for the purpose of forming a limited liability
company as the legal entity to operate such business.
3.

The Jimmy John's sandwich restaurant is the only business of the Company.

4.

On or about October 19,2000, the Company was officially formed by filing of the
appropriate limited liability company documents with the Idaho Secretary of State.

5.

Each Member made a capital contribution to the Company, in the amount agreed
upon by the Members. The Agreement permits the contribution to be made by
various means. No Member had an absolute right to return of such contribution.

6.

Each of the Members agreed that Roger and Lisa would operate the day-to-day
business of the franchise and that Roger and Lisa should be paid a reasonable salary
for such work, in an amount to be determined by Roger and Lisa.

7.

The salaries paid to Roger and Lisa, whether or not characterized as salaries as
managers of the Company or as manager/employees of the restaurant, are reasonable
for the nature of the duties and the amount of time required to fill those
responsibilities.

8.

No specific vote of the Members was made to approve the salaries paid to Roger
and Lisa after the Company's filings had been made with the Secretary of State.
However, Ralph had agreed that they should be paid a reasonable salary at an
amount they would determine and he did not request a meeting to formally ratify or
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seek to undo such a decision.
9.

The Agreement does not specifically describe a date and mechanism requirement for
the holding of an annual meeting of the Members. However, the Agreement does
specifically reference in various places that an annual meeting is anticipated in order
to conduct business, such as the term of the Managers being tied to the annual
meeting of the Members, the timing, form and amount of distributions to Members
to be determined at an annual meeting and so forth.

10.

No annual meeting has ever been held.

11.

The Agreement requires that the Company arrange for timely filmg of all tax returns
and make reasonable efforts to provide tax information to all Members of the
Company.

12.

The start-up of the Company was financed through various mechanisms, including a
construction loan and SEA loan. Ralph demanded that he be repaid a portion of his
capital contribution from the proceeds of the construction loan. Roger refused to
allow that to be done, stating that such action would violate the covenants of the
loans. Ralph and Roger had a continuing dispute from that point forward about
whether and how Ralph should be repaid for his capital contribution.

13.

Ralph and Roger had continuing conflicts about the operation of the business, which
included an angry exchange at the location of the restaurant the day prior to the
opening of the restaurant. Ralph testified that Roger threatened his life. Roger
testified that Ralph on that date and other occasions, threatened to "take down" the
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business, and Roger and Lisa along with it.-Their relationship was and continues to
be strained and counterproductive.
14.

After their relationship became strained, Ralph insisted that he he repaid the full
amount of his capital contribution and an additional premium. He refused to
execute loan documents for a take-out loan or the construction loan, causing the
original loan to go into default.

15.

On several occasions, the Company ran into financial difficulty. As a result of such
difficulties, in calendar year 2002 the Company filed, but did not remit payment of,
employee withholding tax (94 I or 945) returns and failed to pay franchise fees when
due between the spring of 2002 and the spring of 2004.

16.

Roger made arrangements with the franchisor to make periodic payments to satisfy
the arrearage on the franchise fees and such payments have been ongoing, without
interest charges.

17.

Roger made arrangements with the Internal Revenue Service to pay the delinquent
employee withholding tax payments over time. Such payments have included
interest and penalties. Timely requests for extension of the time period in which to
pay such taxes were filed.

18.

The Company has been able to make payments on the delinquent franchise fees and
employee withholding tax payments using personal k d s of Roger and Lisa and
from the ongoing cash flow of the business, while continuing to service the other
debt and other ongoing obligations of the business.
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19.

As managers of the Company, Roger and Lisa have a duty to insure that tax returns
and payments, and franchise fee payments, are paid in a timely manner.

20.

Roger and Lisa failed to meet that duty on several occasions.

21.

Ralph has made various requests to inspect the busiiess and financial records of the
Company. As a Member of the Company, Ralph is entitled to inspect such records.
Such records, other than the daily business receipt records, are maintained at the
business address of the Company, as shown in the Agreement, which is Roger and
Lisa's home. Roger has not requested to inspect the records at the business address.
The strained relationship of Ralph and Roger has led to a difficult and formalized
dispute over access to such records, but Ralph had an opportunity to inspect the
business records at the office of Roger's attorney. Previously, Roger had provided
some but not all business and financial information to Ralph. In addition, Ralph has
made efforts to obtain information directly from the Company's accountant and
through repeated requests to the franchisor.

22.

Ralph sent various certified letters to Roger concerning the operation of the business
and his request for additional information. Ralph contends that some of the letters
were refused. Roger testified that he never refused such letters. Ralph would have
custody of any documents indicating that the letters were refused, hut no such
evidence was offered at trial. In that context, Roger's testimony is more credible.

23.

Roger and Lisa wrote checks from the business to themselves for purposes other
than payment of a salary. The amounts of such checks were used to pay vendors
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and as employee incentives. The amounts paid as employee incentives were not
treated as wages. Those amounts not treated as wages may have been required to
have been treated as wages, with appropriate withholdings to be taken and employer
taxes to be paid.
24.

Roger did not inform Ralph about the withholding tax payment deficiencies at the
time that they arose, nor did he tell Ralph about the Eranchise tax deficiencies at the
time that they arose. Ralph initially learned of such financial problems from thirdparties.

25.

Ralph discussed with Roger, both directly and through their attorneys, the possibility
of Ralph selling his interest in the Company andlor otherwise settling their disputes.
Roger agreed that Ralph should be repaid his capital contribution. One of the
possible resolutions called for a monthly payment to Ralph of $1,500.00 to be paid
over an undefined period of time. However, the testimony and exhibits admitted
into evidence concerning such matters indicated that a final agreement of such a
buyout or settlement was never reached.

26.

Ralph has no desire to be a Manager of the business. He stated that he was too old
to do so and had no desire or ambition to do so.

27.

If the Company were to be judicially dissolved, it would be necessary to appoint a
third-party to manage the business through its dissolution.

28.

The Company has its greatest value as a going concern, complete with business
goodwill. There is no evidence in the record that a ready market for such a sale
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exists. A dissolution of the business that requires its assets to be sold separate from
a sale of the business as a going concern would reduce the value of the Company to

its Members.
29.

Roger, Lisa and Ralph are not in agreement as to how the Company should be
managed. Their disagreement is centered primarily upon Ralph's contention that he
is entitled to an immediate return of his capital contribution, plus a premium. Such
disagreement has created a deadlock in the management of the Company in part
because of the dispute over Ralph's capital contribution, but also in part because of

a dispute over whether they should cooperate in any fashion to manage the
company. The difficultythey have in communicating with each other, the failure to
hold annual meetings and the disputes over what information Ralph is entitled to
see, where and when, and whether or not he maintains the confidentiality of such
information, is antithetical to a cooperative and constructive approach to managing
the company and constitutes deadlock.
30.

Roger and Lisa have taken actions, or failed to take action, in a way that violated
provisions of the Agreement. Such violations do not, however, constitute illegal,
fraudulent or oppressive conduct.

31.

The deadlock in management has not, at this time, created irreparable injury to the
Company, nor does it threaten the Company. However, if it continues, particularly
as and when the Company is able to make distributions to Members, it may threaten

irreparable injury in the fbture.
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32.

The various violations of the Agreement made by Roger or Lisa, even if they could
be considered illegal, fraudulent or oppressive in nature, have not and do not
threaten to cause irreparable injury to the Company. However, if such violations
continue to occur in the future, particularly as and when the Company is able to
make distributions to Members, then such actions may threaten irreparable injury in
the future.

CONCLUSIONS OF LAW
1.

Ralph Henderson, Roger Henderson and Lisa Henderson are the Members of the
Company, which is a properly formed limited liability company under Idaho law.

2.

Management of a limited liability company under Idaho law is vested in its
members, unless the operating agreement vests management in a manager or
managers. Idaho Code § 53-621. The Agreement in this case vests management in
a manager or managers. By agreement, Ralph, Roger and Lisa designated Roger
and Lisa as the managers.

3.

A member of a limited liability company is entitled upon reasonable request to
inspect and copy during ordinary business hours any limited liability company
record, where the record is located. Further, the manager of the company shall
render, to the extent that the circumstances render it just and reasonable, true and
full information of all things affecting the business or affairs of the company, to any
member. Idaho Code § 53-625. Roger did not render full information to Ralph, in
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regard to all things affecting the businessor affairs of the Company. However,
given the circumstances of the estrangement between Roger and Ralph, the nature of
his failure to so render full information was just and reasonable, albeit only
marginally so.
4.

A manager shall not be liable to the limited liability company or its members for any
action taken or failure to act on behalf of the limited liability company unless the act
of omission constitutes gross negligence or willful misconduct. Idaho Code j 53622. The actions taken by Roger and Lisa in this case, which violated the terms of

the Operating Agreement, do not constitute gross negligence or willful misconduct.
5.

Ralph, Roger and Lisa are in deadlock in the management of the Company.

6.

Such deadlock does not at this time threaten irreparable injury to the Company by
reason of the deadlock, nor has it caused irreparable injury to be suffered prior to
this time.

7.

Roger and Lisa, as managers, have taken actions, or failed to take actions, that
violate the Agreement of the Company and the Idaho Limited Liability Company
Act.

8.

Such violations have not been, however, illegal, oppressive or fraudulent. Even if
such actions, or any one of them, could be considered illegal, oppressive or
fraudulent as a matter of law, none of them threatens irreparable injury to the
Company by reason of the violation, nor has it caused irreparable injury to be
suffered prior to this time.
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9.

Even if the Court were to find that sufficient grounds have been established under
Idaho Code $53-643(1) to permit the Court to order judicial dissolution of the
Company, such a step is committed as a matter of law to the discretion of the Court.
The statute provides that "the district court may decree dissolution.. ." when such
proof is established. Such action is not required, nor is there any indication in the
statute that such a decision is to be based on anything other than the sound
discretion of the Court.

10.

On the facts of this case, as established through testimony at trial and the evidentiary
record in full, the Court concludes that judicial dissolution would not be an
appropriate action to take in this case, at this time. As a matter of law, the Court
rules that despite the deadlock between the parties and the actions or inactions of
Roger and Lisa that violate the Agreement or the Idaho Limited Liability Company
Act, the Company's business is now well-established, has the potential to become
more valuable and has the near-term potential of providing distributions to the
members of the Company. Therefore, the economic interests of the parties, which
have been in part the basis for the unfortunate acrimony that has arisen between
family members, are best served by allowing the Company to continue to operate its
business.

CONCLUSION
It is this Court's duty to decide the issues presented and thereby end this portion of
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the dispute between the parties. For the reasons set out herein, the Court finds in favor of
the Defendants and against the Plaintiff. No doubt, having done so, there will be some
trail of both content and discontent, with the possibility of continuing rancor. Perhaps the
most recent financial success of the Company, with the prospect of more to come, built
upon ihe capital investment of Ralph and the capital investment and sweat equity of Roger
and Lisa, will provide a much needed solatium to help mend their family riff.
Counsel for Defendants is to prepare an appropriate form of Judgment. A status
conference order shaII follow, setting a date and time to consider and address a hearing and
trial schedule for dealing with the remaining claims and issues to be decided in the

consolidated cases.
SO ORDERED.
DATED August 2,2007.

A

RONALD E. BUSH
District Judge
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CERTIFICATE OF SERVICE

k d- t .

I HEREBY CERTIFY that on the
day of
,2007,I
served a true and correct copy of the foregoing document upon each&the following individuals
in the manner indicated.
Norman G. Reece, Jr.
Norman G. Reece, P.C.
445 W Chubbuck Rd, Ste D
Chubbuck, ID 83202

@,s.

Ron Kerl
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229

@.s.

DATED this

Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile
Mail

( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

day
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Ron Kerl, Esq. #I768
COOPER & LARSEN, CHARTERED
15 1 North Third Avenue, Suite 2 10
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235- 1 I45
Facsimile:
(208) 235-1 182
Email: ron@cooper-1arsen.coln
Counse1,for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
RALPH J. HENDERSON, an individual,
Plaintiff,

)
)

1
)

1

VS.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA A.
HENDERSON, an individual,
Defendants.

)
)
)

CASE NO. CV 2005-2984-0C
JUDGEMENT

1
)
)
)

1

COME NOW the Court, having issued its Memorandum Decision, Findings of Fact and
Conclusions of Law on August 2,2007, and finding good cause therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiffs request for
a decree ofjudicial dissolution ofHenderson Investment Properties, LLC, and Idaho limited liability
company is hereby denied and Plaintiffs Complaint on file in this case shall be, and is hereby
dismissed with prejudice.

JUDGMENT
PACE 1

Judgment is hereby entered this

day of August, 2007.

Ronald E. Bush, District Judge

CLERK'S CERTIFICATE OF SERVICE
I .

I HEREBY CERTIFY on the J'(- day of August, 2007, I served a true and correct copy of
the foregoing document as follows:
Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Rd., Suite D
Chubbuck, ID 83202

[ x x ] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile
[ ] CMIECF Notice

Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, ID 83205-4229

[ x x ] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile
[ ] CMIECF Notice
Clerk of the Court

By:

Ron Kerl, Esq. #I768
COOPER m LARSEN, CHARTERED
151 North Third Avenue, Suite 2 10
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1 145
Facsimile:
(208) 235-1 182
Email: ron@,coo~er-larsen.con1

z~~~

,Zi

Counselfor Defendants
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
RALPH J. HENDERSON, an individual,

)

)

Plaintiff,

1
)
)

VS.

CASE NO. CV 2005-2984-0C

1
HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA A.
HENDERSON, an individual,

)
)
)
)
)

AFFIDAVIT OF RON KERL IN SUPPORT
OF ATTORNEY FEE REQUEST

1
Defendants.
STATE OF IDAHO

)

1
SS

County of Bannock

1

1, Ron Kerl, being first duly sworn upon my oath, depose and say:
1.

Your Affiant is a citizen of the United States, a resident of Bannock County, Idaho,

of legal age, and competent to be a witness. I am an attorney licensed to practice law in the State

AFFIDAVIT OF RON MERLINSUPPORT OF ATTORNEYFEE REQUEST
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of Idaho, and if called upon to testify, could testify to the following, all of which are within my
own personal knowledge or based upon my professional judgment.
2.

I have been engaged in the active practice of law since 1975, and I am engaged in

the private practice of law with the law firm of Cooper & Larsen, Chtd., Attorneys at Law, in
Pocatello, Idaho. A substantial portion of my practice has concerned litigation concerning the
enforcement of contracts and agreements and defending breach of contract claims. I am familiar
with the prevailing rate for attorneys in the southeast Idaho area engaged in a similar law practice.

A usual and customary hourly rate for legal services of this kind is between the sum of $125.00
per hour and $175.00per hour. 1charged the Defendants in this case a fee of $150 per hour for my
legal services on their behalf.
3.

I have been personally involved in the defense of the within judicial dissolution

action. I have spent approximately 129.2 hours representing the Defendants in the defense of this
case. It is my professional opinion that a reasonable attorney's fee for the defense of the within
action is the sum of $19,380. This opinion relates to legal services rendered through the end of
I

I

the Court trial on June 8,2007. It does not include an evaluation of actual services rendered after
that date, or in connection with the preparation and prosecution of the Defendants Memorandum
of Costs and this Affidavit. A summary report of the legal services provided on behalf of the
Defendants is attached to this affidavit as Exhibit "A". That summary report contains each and
every time entry made by your affiant which is related to this litigation and the representation of
the Defendants. That report begins with the time entry for August 23,2005, when the complaint

i

to dissolve Henderson Investment Properties was first read by the undersigned, and concludes on
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SUPPORT OF ATTORNEYFEEREQUEST
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June 8,2007, the last day of trial.
4.

Defendants claim their reasonable attorney fees pursuant to Idaho Code 3 12-120(3),

which provides as follows:
(3) In any civil action to recover on an open account, account stated, note, bill,
negotiable instrument, guaranty, or contractrelating to the purchase or sale of goods,
wares, merchandise, or services and in any commercial transaction unless otherwise
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to
be set by the court, to be taxed and collected as costs. (Emphasis Added)
DATED this

2day of August, 2007.
~ 6 Kerl
n

..

SUBSCRIBED AND SWORN TO before me this p d a y of August, 2007.
fl

(SEAL)

CERTIFICATE OF SERVICE
I HEREBY CERTIFY on the

day of August, 2007,I served a true and correct

copy of the foregoing document as follows:
Norman Reece, Jr
NORMAN G. REECE, P.C.
445 West Chubbuck Rd., Suite D
Chubbuck, ID 83202
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[xx] U.S. Mail, postage prepaid
[ 1Hand Delivery
[ ] Overnight Mail
[ ] Facsimile
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150.00 Outline trial preparation
450.00 Trial Preparation; Review of mling on Motion in Limine and
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With
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600.00 Complete d m ofAmended Trial Brief and send copy to
Rogw for review of facts
225.00 Telephone mnfwence with Norm Reece; Review materials
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450.00 Complete preparationof trial exhibits and trial brief: Attend
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375.00 Trial Preparation; Teiephone conference with Rogw
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Hendenon
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1050.00 Pmarefor and attend trial: Telephone conference wi(h Court
and counsel
600.00 Complete trial, conference with clients
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Counselfor Defendants

IN THE DISTRICT COTJRT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF BANNOCK
RALPH J. HENDERSON, an individual,
Plaintiff,

)
)

1
)

1

VS.
HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA A.
HENDERSON, an individual,
Defendants.

)
)
)
)
)
)
)
)

CASE NO. CV 2005-2984-0C

DEFENDANTS'
COSTS

MEMORANDUM OF

J
COME NOW the Defendants Henderson Investment Properties, LLC, Roger E. Henderson
and Lisa A. Henderson, and pursuant to Rule 54(d) of the Idaho Rules of Civil Procedure submits
the within Memorandum itemizing each claimed expense, cost and disbursementincurrid and herein
sought by said Defendants in these proceedings:

DESCRIPTION

AMOUNT

Filing Fee -Answer

$ 52.00

Attorney Fees (Per I.C. 12-120(3) and
Affidavit of Ron KerI)

$19,380.00

TOTAL

$19,432.00

DATED this 2 d a y of August, 2007.

Ron Kerl

STATE OF IDAHO
County of Bannock

I, Ron Kerl, Esq., being first duly sworn upon my oath, depose and say:
I

That I am the attorney for the Defendants in the above and foregoing action; that I have read
the foregoing Memorandum of Costs and that to the best of my knowledge and belief the items are
DEFENDANTS'MEMORANDUM
OF COSTS
PAGE 2

correct and that the costs claimed are in compliance with Rule 54 of the Idaho Rules of Civil
Procedure; that the facts therein stated are true as I veri

Ron Kerl

SUBSCRIBED AND SWORN to before me this

day of August, 2001.

(SEAL)

CERTIFICATE OF SERVICE
I HEREBY CERTIFY on the

day of August, 2007, I served a true and correct copy of

the foregoing document as follows:
Norman G . Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Rd., Suite D
Chubbuck, ID 83202
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[xx] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile

Norman G. Reece, 3r.
NORMAN G. REECE, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho 83202
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH 3. HENDERSON, an
individual,

Case No. CV-2007-1635-OC

Plaintiff,
PLAINTIFF'S OB3ECTION TO
DEFENDANTS' MEMORANDUM
OF COSTS AND MOTION TO
DISALLOW FEES AND COSTS

VS.

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,
Defendants.

Plaintiff, Ralph 3. Henderson, by and through his attorney of record, Norman G.
Reece, P.C., hereby objects t o Defendants' Memorandum of Costs, dated August 20,
2007, and moves for the order of this Court disallowing all court costs and attorney
fees claimed by the Defendants as set forth i n Defendants' Memorandum of Costs and
the Affidavit of Ron Kerl in Support of Attorney Fee Request, also dated August 20,
2007.
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This objection and motion is made pursuant t o Idaho Rule of Civil Procedure
(I.R.C.P.)
1.

54(d)(6) and is made, inter alia on the following grounds:
The judgment entered in this action on August 22, 2007, is not a final

judgment within the meaning of Rule 54.
2.
Code (I.C.)

Defendants are not entitled to an award of costs and fees under Idaho

3 12-120(3), as this case does not involve a commercial transaction within

the meaning of the statute.
Pursuant t o I.R.C.P. 7(b)(3)(C), Plaintiff reserves the right t o file a brief or
memorandum of law in support of Plaintiff's motion and/or present oral argument in
support of Plaintiff's motion within fourteen (14) days.
DATED this 31st day of August, 2007.
NORMAN G. REECE, P.C.

,

.

for Plaintiff
CERTIFICATE OF SERVICE
Ihereby certify that on this 31st day of August, 2007, Iserved a true and
correct copy of the foregoing PLAINTIFF'S OBJECTION TO DEFENDANTS'
MEMORANDUM OF COSTS AND MOTION TO DISALLOW FEES AND COSTS, by
depositing the same in the United States mail, a t Pocatello, postage pre-paid, in an
envelope addressed to:

Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229

I,

Norman G. ~eec&,Jr.
'I

PLAINTIFF'S OBJECTION TO DEFENDANTS' MEMORANDUM OF COSTS AN0 MOTION TO DISALLOW FEES AND
COSTS - 2
IGQ

Ron Kerl, Esq. (ISB #1768)
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235- 1 145
Facsimile:
(208) 235-1 182
Email: ron@cooper-larsen.com
Attorney for Henderson Investment Properties, L.L.C.,
Roger E. Henderson and Lisa A. Henderson
IN TEE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
RALPH J. HENDERSON,

1
1

1

Plaintiff,

CASE NO. CV 07- 1635 OC

)

1

VS.

HENDERSON INVESTMENT PROPERTIES,
LLC, an Idaho Limited Liability Company,
ROGER E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

1
)

1
)
)

ORDER GRANTING
DEFENDANTS' MOTION TO
DISMISS PURSUANT TO
I.R.C.P. RULE 12(B)(6)

1
1
1

Defendants.

THE COURT, after a hearing on the Motion to Dismiss pursuant to I.R.C.P. Rule 12(b)(6)
filed by Henderson Investment Properties, LLC, an Idaho Limited Liability Company, Roger E.
Henderson, an individual, and Lisa A. Henderson, an individual, and based upon the oral findings
of fact and conclusions of law issued by the Court at the conclusion of the hearing,

-

Order Granting Motion to Dismiss Rule 1Z(b)(6)
Page 1

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT the Plaintiffs complaint
for declaratory relief on file in this proceeding shall be, and is hereby dismissed, with prejudice,
upon the grounds and for the reasons that the complaint of the Plaintiff, Ralph J. Henderson, has
failed to state a claim for which the declarative relief sought may be granted.
DATED this

2day of November, 2007.

l

u

Ronald E. Bush, District Judge
CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY on the

1day ofNovember, 2007,I served a true and correct copy

of the foregoing document as follows:
Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Rd., Suite D
Chubbuck, ID 83202

[xx] U.S. Mail, postage prepaid
[ 1 Hand Delivery
[ ] Overnight Mail
[ ] Facsimile
[ ] CMIECF Notice

Ron Kerl
Cooper & Larsen, Chtd.
151 North 3rd Ave., Second Floor
P.O. Box 4229
Pocatello, ID 83205-4229

[xx] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile
[ ] CM/ECF Notice

Clerk of the Court

Order Granting Motion to Dismiss - Rule 12(b)(6)
Page 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register No.CV-2005-02984-OC
RALPH J. KENDERSON, an individual,
Plaintiff.
)

1

ORDER

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA A.
HENDERSON, an individual,
Defendants.
IT IS HEREBY ORDERED that the above entitled matter shall come before the Court for
the purpose of a STATUS CONFERENCE on TUESDAY, SEPTEMBER 18,2007 AT THE
HOUR OF 3 P.M. at the Bannock County Courthouse, Pocatello, Idaho.
DATED September 14,2007.

B
w 2.
RONALD E. BUSH
District Judge

Register CV-2005-0950-OC
ORDER
Page 1
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day of
,2007,I
I HEREBY CERTIFY that on the
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Norman G. Reece, Jr.
Norman G. Reece, P.C.
445 West Chubbuck Rd, Ste D
Chubbuck, ID 83202

(4LJ.s. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Ron Kerl
Cooper & Larsen, Chtd
PO Box 4229
Pocatello, ID 83205-4229

(/(US. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

\$

Register CV-2005-0950-OC
ORDER
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day of

IN THE DISTRICT COURT OF THE SKTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Rerrister No.CV-2005-02984-OC
RALPH H. HENDERSON, an individual,
Plaintiff,

)

1
)

1
1

-vsHENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
HENDERSON, an individual, and LISA A.
HENDERSON, an individual,
Defendants.

MINUTE ENTRY & ORDER

)
)
)
)

1
1

On September 18,2007, the above entitled matter came before the Court for the purpose of
a status conference. Norman G. Reece, appeared on behalf of the Plaintiff and Ron Kerl, appeared
for the Defendant.
Sheila Fish performed as Court Reporter for this proceeding.
The Court discussed the status of the consolidated case with counsel.
IT IS HEREBY ORDERED that the above entitled matter shall come before the Court on

Register CV-2005-02984-OC
MINUTE ENTRY & ORDER
Page 1

THURSDAY, NOVEMBER 1, 2007 AT THE HOUR OF 9 A.M. for a hearing on
DEFENDANT'S RULE 12(b)(6) MOTION. Counsel was advised that any additional briefings
would need to be filed with the court no later than OCTOBER 22,2007.
DATED September 25,2007.

RONALD E. BUSH
District Judge

CERTIFICATE OF SERVICE

hh j T - ~

5

day of
2007,I
I HFXEBY CERTIFY that on the
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Norman G. Reece
Norman G. Reece, P.C.
445 West Chubbuck Rd, Ste D
Chubbuck, ID 83202

( ~ U . SMail
.
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Ron Kerl
Cooper & Larsen
PO Box 4229
PocatelIo, ID 83205-4229

( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

(/lU.S. Mail

.5 day of [JTk c C h
,

Deputy Clerk

Register CV-2005-02984-OC
MINUTE ENTRY & ORDER
Page 2
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IN T I E DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register #CV-2005-2984-OC
RALPH J. HENDERSON,

1
1
1

Plaintiff,

1
-VS-

HENDERSON INVESTMENT
PROPERTIES. L.L.C., an Idaho
ROGER E.
Limited ~ i a b i l k
HENDERSON, an individual, and LISA
HENDERSON, an individual,

1
1
1

MEMORANDUM DECISION
AND ORDER ON MOTION FOR
FEES AND COSTS

)

1
1

Defendants.

i

Having reviewed the Defendants' Memorandum of Costs and Supplemental Memorandum
of Costs and Brief in Support of Request for Attorney's Fees, the Affidavit of Ron Kerl and
Supplemental Affidavit of Ron Kerl in Support of Attorney Fee Request, the Plaintiffs Objection to
Defendant's Memorandum of Costs Motion to Disallow Fees and Costs and Brief in Support of
Plaintiffs Objection, having heard oral argument upon the same and being otherwise Mly informed
in the premises, the Court hereby GRANTS the Defendants' Request for Attorney Fees and Costs as
set out in this decision.
BACKGROUND
This case involves a dispute between family members who entered into business together,
MEMORANDUM DECISION & ORDER - PAGE 1
l ?C

creating a business known as Henderson Investment Properties, L.L.C.("HIP"). The Defendants are
the son and daughter-in-law, Roger and Lisa Henderson, of the Plaintiff, Ralph Henderson. The
parties signed an Operating Agreement, which governs the ownership and operations of HIP. Over
time the parties began to disagree as to the management of HIP, and discussions regarding Ralph
Henderson's dissociation from HIP ensued, eventually resulting in this lawsuit.
On August 2,2007, the Court issued its Memorandum Decision, Findings of Fact and

Conclusions of Law ("Trial Decision"). In that decision, the Court denied Plaintiffs request for
judicial dissolution of HIP after determining that the deadlock in management of the LLC did not
threaten irreparable injury. Further, the Court found that the violations of the operating agreement
did not amount to illegal, oppressive, or fraudulent acts and did not warrant dissolution.
Ralph separately filed a Complaint for Declaratory Judgment, seeking the dissociation of
Roger and Lisa on the basis of LC. § 53-641(1)(e). That provision of the Idaho Code provides
default provisions similar to the Uniform Limited Liability Company Act, and allows the members
of an LLC to oust another member against whom proceedings have been initiated for
reorganization, dissolution, badauptcy, liquidation or similar relief. While 120 days had passed
since Ralph instigated his action for dissolution, the Court determined that this provision did not
apply to the instant dispute because the action did not seek dissolution of Roger or Lisa as persons.
Also, LC. § 53- 641, when read in its entirety would not apply to this case as it would create a "trap
door" or short cut for anyone seeking to dissolve an LLC without following appropriate dissociation
procedures. The dismissal of this action also resolved in favor of Roger and Lisa.
Roger and Lisa now seek attorney fees pursuant to I.C. 9 12-120 and 12-121, and under the
Operating Agreement. They contend that this lawsuit arose from a commercial transaction or
contract and justifies the award of attorney fees. Alternatively, they contend that the Operating
Agreement expressly provides for recovery of attorney fees in any action brought to enforce a
MEMORANDUM DECISION & ORDER - PAGE 2
176

provision of the agreement or where the agreement provides a successful defense to an action.
Ralph does not contest the reasonableness of the fees, but objects on the grounds that costs and fees
are not allowed under either the Idaho Code or the Operating Agreement.
ANALYSIS AND HOLDINGS
A.

The Claimed Entitlement to Attorney Fees.

Under Idaho law and court rules, a prevailing party may seek an award of attorney fees as a
matter of right, if provided by statute or-where

applicable-if

provided by contract. "[Closts shall

be allowed as a matter of right to the prevailing party." In determining which party prevailed in an
action, "the trial court shall in its sound discretion consider the final judgment or result of the action
in relation to the relief sought by the respective parties." IRCP 54(d)(l)(A) and (B). Attorney fees

may be awarded to the prevailing party "when provided for by any statute or contract" or if the
court finds that "the case was brought, pursued, or defended frivolously, unreasonably, or without
foundation." IRCP 54(e)(l).
1.

Roper and Lisa Are Entitled to Attorney Fees Under the Overating Ameement.

Roger and Lisa seek an award of attorney fees under Article XTV (G) of the Operating
~greement,'which provides:
In any action or proceeding brought to enforce any provision of this agreement, or where
any provision is validly asserted as a defense, the successN party is entitled to recover
reasonable attorney's fees in addition to any other available remedy.
Ralph contends that this provision does not trigger a contractual right of attorney fees, on the
theory that Ralph was only seeking a judicial remedy (i.e., enforcement of statutory dissolution
rights) and not a contract remedy. However, Ralph's lawsuit was not so narrowly tailored, even if
the Court were to conclude that there was a real distinction between a contract right generally and a

The factual background of this lawsuit, including details concerning the "Operating Agreement" utilized by HIP, are
contained in the Trial Decision.

MEMORANDUM DECISION & ORDER - PAGE 3
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statutory provision intended to specifically bring an end to an entity that would not exist but for the
contract between the parties. Rather, Ralph sought to enforce a variety of Operating Agreement
provisions, for the purpose of obtaining dissolution of the business entity, and he was unsuccessful
in that pursuit. Memorandum Decision and Order, August 2, 2007. Ralph originally claimed an
array of violations of the Operating Agreement as the basis for seeking judicial dissolution,
including allegations of "bad faith" by Roger and Lisa, failure to hold annual meetings,
unauthorized receipt of salaries by Roger and Lisa, and failure to pay taxes as due. Id. pp. 5-6.
Ralph sought dissolution under IC 9 53-643 and under Article XIV(B) of the Operating Agreement
requiring specific performance of duties under the agreement. Id pp. 6-7.
But for the contract in the form of the Operating Agreement, there would have been no
reason nor opportunity for Ralph to bring a lawsuit against the Roger and Lisa, regardless of
whether he wanted the Court to provide a "contract" remedy or a "judicial" remedy (which the
Court understands Ralph to mean a "statutory" remedy). Accordingly, the contract provision
providing for attorney fees contained in Article XIV(G) applies to this decision.
2.

Roger and Lisa Are Not Entitled to Attorney Fees Under LC. 6 12-120(31.

Alternatively, Roger and Lisa seek fees under LC. 5 12-120(3), which provides that "in any
commercial transaction ... the prevailing party shall be allowed a reasonable attorney's fee to be set
by the court. A commercial transaction includes "all transactions except transactions for personal or
household purposes." In that regard:
[tlhe test is whether the commercial transaction comprises the gravamen of the lawsuit.
Attorney fees are not appropriate under LC. 8 12-120(3) unless the commercial transaction
is integral to the claim and constitutes the basis upon which the party is attempting to
recover.
Kelly v. Silverwood Estates, 127 Idaho 624,63 1,903 P.2d 1321, 1328 (1995), citing Spence v.
Howell, 126 Idaho 763,776,890 P.2d 714,727 (1995).

MEMORANDUM DECISION & ORDER -PAGE 4
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Ralph argues that the gravamen of this case is not a commercial transaction and therefore
Section 12-120(3) does not provide a right to claim attorney fees for Roger and Lisa. He relies upon
the Kelly case, which involved a dispute over the dissolution of an Idaho partnership, pursuant to
provisions of the Idaho Uniform Partnership Act. The plaintiffs in Kelly filed a lawsuit seeking a
decree of dissolution, a formal accounting, a wind-up of the partnership affairs and distribution of
their share of the assets. I d , at 627. After the case was decided, the trial court determined that the
defendant was the prevailing party and awarded costs to the defendant, but declined to award
attorney fees under Section 12-120(3). On appeal, our Supreme Court characterized the issue as
"whether a commercial transaction constitutesthe basis for the Kellys' claim for an accounting and
a winding up, and Silverwood's counterclaim [for reimbursement of funds allegedly improperly
taken out of the partnership by the Kellys]. Id at 63 1. The district court held that such claims did
not involve a commercial transaction and the Supreme Court affirmed, stating that "the gravamen of
this case was an effort to enforce a statutory scheme of dissolution." Id.
This case is very similar to KelZy. Even though this Court fmds the distinction drawn in
Kelly to be problematic in settings where, as discussed earlier, the dispute would not exist but for the

contractual relationship, the Kelly decision is controllimg on these facts. Accordingly, the Court
concludes that Roger and Lisa do not have a right to claim attorney fees under LC. $12-120(3).
3.

Roger and Lisa are Not Entitled to Attorney Fees Under I.C. 6 12-121.

Roger and Lisa also seek an award of fees under LC. 9 12-121. However, the ambit of that
statute is limited by I.R.C.P. 54(e)(l), which allows awards under Section 12-121 only when the
court fmds that "the case was brought, pursued, or defended frivolously, unreasonably, or without
foundation." This case involved many subjects of disputed facts and some areas of unusual legal
issues. The decisions upon such issues were close ones. Both sides ably briefed and argued the
issues and provided foundation for their respective arguments. Accordingly, the Court fmds that
MEMORANDUM DECISION & ORDER - PAGE 5
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Section 12-121 does not apply here.

B.

The Rule 54 Analysis of the Costs Reauested by Roger and Lisa.

I.R.C.P. 54 (d) governs the awarding of costs in a civil case. It provides in relevant part:
(A) Parties Entitled to Costs. Except when otherwise limited by these rules,
costs shall be allowed as a matter of right to the prevailing party or parties, unless
otherwise ordered by the court.

(B) Prevailing Party. In determining which party to an action is a prevailing
party and entitled to costs, the trial court shall in its sound discretion consider the
final judgment or result of the action in relation to the relief sought by the respective
parties, whether there were multiple claims, multiple issues, counterclaims, third
party claims, cross-claims, or other multiple or cross issues between the parties, and
the extent to which each party prevailed upon each of such issue or claims. The trial
court in its sound discretion may determine that a party to an action prevailed in part
and did not prevail in part, and upon so finding may apportion the costs between and
among the parties in a fair and equitable manner after considering all of the issues
and claims involved in the action and the resultant judgment or judgments obtained.
(C) Costs as a Matter of Right. When costs are awarded to a party, such
party shall be entitled to the following costs, actually paid, as a matter of right:
1. Court filing fees.
2. Actual fees for service of any pleading or document in the action whether
served by a public officer or other person.

3. Witness fees of $20.00 per day for each day in which a witness, other than
a party or expert, testifies at a deposition or in the trial of an action.
4. Travel expenses of witnesses who travel by private transportation, other
than a party, who testify in the trial of an action, computed at the rate of $.30 per
mile, one way, from the place of residence, whether it be within or without the state
of Idaho; travel expenses of witnesses who travel other than by private
transportation, other than a party, computed as the actual travel expenses of the
witness not to exceed $.30 per mile, one way, from the place of residence of the
witness, whether it be within or without the state of Idaho.

5. Expenses or charges of certified copies of documents admitted as evidence
in a hearing or the trial of an action.
6. Reasonable costs of the preparation of models, maps, pictures,
photographs, or other exhibits admitted in evidence as exhibits in a hearing or trial of

MEMORANDUM DECISION & ORDER - PAGE 6
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an action, but not to exceed the sum of $500 for all of such exhibits of each party.

7. Cost of all bond premiums.
8. Reasonable expert witness fees for an expert who testifies at a deposition
or at a trial of an action not to exceed the sum of $2,000 for each expert witness for
all appearances.

9. Charges for reporting and transcribing of a deposition taken in preparation
for trial of an action, whether or not read into evidence in the trial of an action.
10. Charges for one (1) copy of any deposition taken by any of the parties to
the action in preparation for trial of the action.
Notwithstanding the determination that a particular party is entitled to costs
as a matter of right under this subparagraph (C) in an action, the trial court in its
sound discretion may, upon proper objection, disallow any of the above described
wsts upon a finding that said costs were not reasonably incurred; were incurred for
the purpose of harassment; were incurred in bad faith, or were incurred for the
purpose of increasing the costs to any other party. The mere fact that a deposition is
not used in the trial of an action, either as evidence read into the record or for the
purposes of impeachment, shall not indicate that the taking of such deposition was
not reasonable, or that a copy of a deposition was not reasonably obtained, or that
the cost of the deposition should otherwise be disallowed, so long as its taking was
reasonable in the preparation for trial in the action.

(D) Discretionary Costs. Additional items of cost not enumerated in, or in an
amount in excess of that listed in subparagraph (C), may be allowed upon a showing
that said costs were necessary and exceptional costs reasonably incurred, and should
in the interest of justice be assessed against the adverse party. The trial court, in
ruling upon objections to such discretionary costs contained in the memorandum of
costs, shall make express findings as to why such specific item of discretionary cost
should or should not be allowed. In the absence of any objection to such an item of
discretionary costs, the court may disallow on its own motion any such items of
discretionary costs and shall make express findings supporting such disallowance.

Thus, a prevailing party is entitled to certain costs as a matter of right. The prevailing party
may also be entitled to discretionary costs if it meets the initial burden of showing that the costs
incurred "were necessary, exceptional and reasonably incurred and that the award of the costs would
be in the interests of justice." Beco Constr. Co. v. Harper Contracting, Inc., 131 Idaho 4, 11,936
P.2d 202,209 (Ct.App. 1997). The decision whether to grant or deny discretionary costs is within
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the discretion of the trial court. RichardJ: and Esther E. Wooley Trust v. DeBest Plumbing, Iizc.,
133 Idaho 180,186,983 P.2d 834,840 (1999); Fish v. Smith, 131 Idaho 492,493,960 P.2d 175,
176 (1998).
1

Roger and Lisa are Entitled to Certain Costs as a Matter of Ripht.

Roger and Lisa requests $52.00, paid as the filing fee, as costs as a matter of right. The
Court has examined the costs requested as a matter of right against I.R.C.P. 54(d)(l) (C) and finds
that Roger and Lisa are entitled to that amount.
2.

Roger and Lisa are Entitled to Attorney Fees.

As previously set out, Roger and Lisa are entitled to attorney fees based upon the attorney
fee provision of the Operating Agreement. A request for such fees is governed in the first instance
by I.R.C.P. 54(d)(5), which provides:
At any time &er the verdict of a jury or a decision of the court, any party who
claims costs may file and serve on adverse parties a memorandum of costs,
itemizing each claimed expense, but such memorandum of costs may not be filed
later than fourteen (14) days after entry of judgment. Such memorandum must state
that to the best of the party's knowledge and belief the items are correct and that the
costs claimed are in compliance with this rule. Failure to file such memorandum of
costs within the period prescribed by this rule shall be a waiver of the right of costs.
A memorandum of costs prematurely filed shall be considered as timely.
The request for fees and costs was timely made. The Court analyzes the Memorandum of
Costs and supporting Affidavit, and any objection to such costs, under Rule 54(e)(3):
Rule 54(e)(3). Amount of attorney fees.
In the event the court grants attorney fees to a party or parties
in a civil action it shall consider the following factors in
determining the amount of such fees:
(A) The time and labor required.

(B) The novelty and difficulty of the questions.
(C) The skill requisite to perform the legal service properly and
the experience and ability of the attorney in the particular field
of law.
MEMORANDUM DECISION & ORDER -PAGE 8
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(D) The prevailing charges for like work.
(E) Whether the fee is fixed or contingent.

(F) The time limitations imposed by the client or the
circumstances of the case.
(G) The amount involved and the results obtained.

(H) The undesirability of the case.
(I) The nature and length of the professional relationship with
the client.
(J) Awards in similar cases.

(K) The reasonable cost of automated legal research (Computer
Assisted Legal Research), if the court finds it was reasonably
necessary in preparing a party's case.

(L) Any other factor which the court deems appropriate in the
particular case.
The Court's task in doing so is to consider, insofar as sensible, the factors that are
implicated in this particular case and then to make a judgment in the exercise of its discretion as to
a reasonable award of fees in this case.
(a) The time and labor reauired.

Mr. Keri's first affidavit indicates that he spent 129.2 hours in the defense of this action. He
attaches to his August 23,2007 (file-date) affidavit a detailed summary of his time and billing
entries. There is no question but that his attorney fees were necessitated by the need for Roger and
Lisa to hire legal counsel to defend them against the lawsuit filed by Ralph. The Court has read
each time and billing entry. The work done by Mr. Kerl appears to this Court to be necessary and
reasonable given the issues in this case, the motion practice and the trial preparation and trial time
involved.

Mr. Kerl's supplemental affidavit, filed on November 1,2007, supports a request for
MEMORANDUM DECISION & ORDER - PAGE 9
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additional fees related to the defense of a second lawsuit filed by Ralph, which was consolidated
into this action. (Case No. CV-07-1635). As to the entitlement for such fees, the Court concludes
that the legal issues are the same as raised in the 2005 case and rules, for the same reasons as are set
out elsewhere in this decision, that Roger and Lisa are entitled to an award of attorney fees in the
2007 case under the attorney fees provision of the Operating Agreement, but they are not entitled to
attorney fees under LC. § 12-120(3). The Court also fmds for these purposes that Roger and Lisa
are the prevailing party in both cases, based upon the nature of the relief sought by Ralph in both
cases and the ultimate rulings of the Court in both cases, which found nearly entirely in favor of
Roger and Lisa.
The supplemental affidavit seeks an additional award for the work done in the 2007 case,
such that Roger and Lisa, through their counsel Mr. Kerl, seek an award for a total of 143 hours on
both cases. There is no question but that the attorney fees were necessitated by the need for Roger
and Lisa to hire legal counsel to defendant them against the lawsuit filed by Roger. Again, the
Court has read each time and billing entry. Again, the work done by Mr. Kerl appears to this Court
to be necessary and reasonable given the issues in this case, the motion practice and the trial
preparation and trial time involved.
(b) The noveltv and difficultv of the auestions.
This case did involve some novel, but not necessarily difficult, legal issues. Otherwise, the
issues were of a somewhat complicated, but not extraordimarily so, fact pattern, with fairly straight
forward legal issues based upon differing contract and statutory interpretations. Against such a
template, the Court still concludes-as

referenced earlier-that

defense of the case was reasonable.
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the amount of time spent on the

(c) The vrevailing charges for l i e work and the skill reauisite to verform the legal service
properly and the exverience and abilitv of the attorney in the varticular field of law.
Based upon the Court's review of fee requests in other cases and the Court's knowledge of
the general legal services market in southeastern Idaho, the Court Ends that Mr. Kerl's hourly rate is
well within the range of reasonableness for an attorney with his experience and practice. For Mr.
Kerl, the amount charged is both reasonable in light of the prevailing market and in light of his
particular skills in litigation and trial practice.
(d) The amount involved and the results obtained.
The relief sought by Ralph in this case was extraordinarily significant to both Ralph and to
Roger and Lisa. Ralph was seeking to obtain a large amount of money that he had invested in the
Jimmy Johns business and the manner in which he sought to do so threatened the very existence of
the business, at least so far as Roger and Lisa were concerned, who had made their own large
investment in the business in the form of sweat equity and otherwise. Additionally, there were
obviously some wounded feelings at play in this lawsuit, on both sides.
Although such issues did not implicate huge sums of money, the case did involve large and
important sums of money to the parties. Therefore, it would not be accurate factually or
emotionally to characterize this case as a "small" lawsuit. Regardless, at some point it is impossible
to try a lawsuit in a "small" manner, intended to be directly related to the amount of money at stake.
The lawyers must prepare the case, deal with exhibits and witnesses and otherwise be ready for trial
regardless of whether $50,000 or $500,000 is at stake. The Court has considered the attorney fees
request of Roger and Lisa in that context and concludes that the fees requested are in line with what
is reasonable for a case of this nature. The Court concludes from its review of Mr. Kerl's time
entries that his work on this case was economical, efficient and that his work recognized that the
very fact of his involvement in the case represented a potential financial hardship for his clients.
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(e) Other Rule 54(e)(3) factors.
The Court has considered the other factors set out in Rule 54(e)(3), but fmds that there is
nothing of significance in such factors, as applied to this case, that would affect the Court's ruling
on attorney fees.
Therefore, after considering the factors set forth in Rule 54(e)(3), the Court concludes that
the amount of time Defendants' attorney spent on the case and the hourly rate are reasonable under
the circumstances. Therefore, the Court will award to Defendants Roger and Lisa Henderson
attorney fees in the amount of $21,500, and an additional $52.00 as a costs as a matter of right, for a
total award of $21,552.00.
Counsel for Defendants shall prepare an appropriate form of judgment.

IT IS SO ORDERED.
DATED this C d a y of February, 2008.

RONALD E. BUSH
District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an individual,
Plaintiff,
VS.

)

1
1
1
1

CASE NO. CV-2005-2984-OC

)
)
)

JUDGMENT AWARDING COSTS AND
ATTORNEY FEES TO DEFENDANTS
ROGER & LISA HENDERSON

HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho Limited
Liability Company, ROGER E.
1
HENDERSON, an individual, and LISA A. )
HENDERSON, an individual,
Defendants.

1
1

COME NOW the Court, having issued its Memorandum Decision and Order on Motion for
Fees and Costs dated February 12,2008, and finding good cause therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the the Defendants Roger
E. Henderson and Lisa A. Henderson shall have a money Judgment against the Plaintiff Ralph
Henderson for the sum of $2 1,552.00.
Legal interest at the statutory rate of 10.00% per annum shall accrue on the unpaid amount

JUDCMENT
AWARDING ATTORNEY FEESAND COSTS
PACE 1

of the Judgment until the same has been fully paid and satisfied.
Judgment is hereby entered this

2

day of February 2008.

RonaId E. Bush, District Judge
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] Hand Delivery
] Overnight Mail
] Facsimile
] CM/ECF Notice

Norman G . Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Rd., Suite D
Chubbuck, ID 83202

[
[
[
[

[xx] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile
[ ] CMIECF Notice

Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, ID 83205-4229

Clerk of the Court

By:

I

I
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AWARDING
ATTORNEY PEESAND COSTS
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Norman G. Reece, Jr.
NORMAN G. REECE, P.C.
445 West Chubbuck Road, Suite D
Chubbuck, Idaho, 83202
Tel: (208) 233-0128
Fax: (208) 233-4895
Idaho State Bar No. 3898
Attorney for Plaintiff/Appellant

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

RALPH J. HENDERSON, an
individual,
CONSOLIDATED CASES
Case No. CV 2005-2984-0C
VS.

Case No. CV 2007-1635-0C
HENDERSON INVESTMENT
PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual,

TO:

NOTICE OF APPEAL

THE ABOVE-NAMED RESPONDENTS, HENDERSON INVESTMENT PROPERTIES,
L.L.C.. ROGER E. HENDERSON. USA A. HENDERSON. AND THEIR ATTORNEY.
RON KERL (P.O. Box 4229, ~ocatello,Idaho 83205-4229), AND THE CLERK OF
THE ABOVE-ENTITLED COURT.
NOTICE I S HEREBY GIVEN THAT:
1.

Plaintiff/Appellant, Ralph J. Henderson, appeals againstthe above-named

Defendants/Respondents,
I

I

Henderson Investment Properties, L.L.C.,

Roger E.

Henderson, and Lisa A. Henderson, to the Idaho Supreme Court from the Judgment

Awarding Costs and Attorney ,Fees to ~efendantsRoger and Lisa Henderson, filed
February 15,2008, the Honorable Ronald E. Bush, District Judge, presiding, which final
judgment is also deemed to include the following from which this appeal is taken:

I
I

I
I

Ja)

Memorandum Decision and Order on Motion for Fees and Costs, filed
February 12,2008.

3)

Order Granting Defendants' Motion to Dismiss Pursuant to I.R.C.P. Rule
12(b)(6), filed November 7, 2007.

Jc)

Judgment, filed August 2, 2007. ($;\=rzzm")

;bB)

Memorandum Decision, Findings of Fact and Conclusions of Law, filed
August 2,2007.

Je)

Memorandum Decision and Order on Motion in Limine, filed February 27,
2007.

2.

Plaintiff/Appellant has the right to appeal to the Idaho Supreme Court, in

I

that the judgments and orders described in paragraph 1are appealable under and
pursuant to I.A.R. Il(a)(l).

I

I

3.

Preliminary Statement of Issues on Appeal:

(a)

Did the court err in ruling that the actions of Roger E. Henderson and Lisa
A. Henderson neither threatened nor caused irreparable injury to
Henderson Investment Properties, L.L.C.?

(b)

Did the court err in ruling that the actions of Roger E. Henderson and Lisa
A. Henderson were not illegal, oppressive or fraudulent?

(c)

Did the court err in refusing to issue a decree for judicial dissolution of
Henderson Investment Properties, L.L.C., and in dismissing Plaintiff's
complaint for judicial dissolution with prejudice?

(d)

Did the court err in granting Defendants' Motion to Dismiss Plaintiff's
complaint for declaratory relief with prejudice?

(e)

Did the court err in awarding Defendants costs and attorney fees?

(f)

Did the court err in ruling that evidence of actual capital contributions to
Henderson Investment Properties, L.L.C. was inadmissible to show
irreparable injury?

(g)

Did the court err in refusing plaiiritiff leave to amend his complaint for
judicial resolution?

4.

No order has been entered sealing all or any portion of the record.

5.

The Appellant requests the preparation of the following portions of the

reporter's transcript:
(a)

The trial testimony of Roger E. Henderson (partial trial transcript).

(b)

The trial testimony of Lisa A. Henderson (partial trial transcript).

(c)

The transcript of hearing on November 1, 2007.

(d)

The transcript of hearing on June 29, 2006.

Appellant requests transcript in compressed format.
6.

Appellant requests the following documents be included in the clerk's

record, or filed as an exhibit under Rule 31, I.A.R., in addition to those automatically
included under Rule 28, I.A.R.:
(a)

Complaint for Judicial Dissolution, filed July 27, 2005.

(b)

Answer, filed August 26, 2005.

(c)

Plaintivs Motion to Amend Complaint (with attachment) and Notice of
Hearing, filed March 30, 2006.

(d)

Affidavit of Norman G. Reece, Jr. (with attachments), filed March 30,
2006.

(e)

Affidavit of Ralph 3. Henderson (with attachments), filed March 30,2006.

(f)

Minute Entry & Order, filed June 30, 2006.

(g)

Memorandum Decision and Order on Motion in Limine, filed February 27,
2007.

(h)

Complaint for Declaratory Judgment (with exhibits), filed April 10,2007.

(i)

Affidavit of Norman G. Reece, Jr., (with attachments), filed April 26,

2007.
Motion for Summary Judgment and Notice of Hearing, dated May 2,2007.
Affidavit of Ralph J. Henderson (with exhibits), filed May 2, 2007.
Minute Entry and Order, filed May 21, 2007.
Memorandum Decision, Findings of Fact and Conclusions of Law, filed
August 2, 2007.
Judgment, filed August 22, 2007.
Affidavit of Ron Kerl in Support of Attorney Fee Request, filed August 23,
2007.
Defendants' Memorandum of Costs, filed August 23, 2007.
Plaintiff's Objection to Defendants' Memorandum of Costs and Motion to
Disallow Fees and Costs, filed August 31, 2007.
Order Granting Defendants' Motion to Dismiss Pursuant to I.R.C.P. Rule
12(b)(6), filed November 7, 2007.
Memorandum Decision and Order on Motion for Fees and Costs, filed
February 12, 2008.
Judgment Awarding Costs and Attorney Fees to Defendants Roger & Lisa
Henderson, filed February 15, 2008.
Icertify that:

A copy of this Notice of Appeal has been served on the court reporter.
The Clerk of the District Court has been paid $100.00 in advance for the
preparation of the reporter's transcript.
The estimated fee for preparation of the clerk's record of $100.00 has
been paid to the Clerk of the District Court.
Appellate filing fees of $15.00 to the Clerk of the District Court and
$86.00 to the Idaho Supreme Court have been paid.

(e)

Service has been made upon all parties required to be served pursuant
to Rule 20, Idaho Appellate Rules.
DATED this 21'' day of March, 2008.
NORMAN G. REECE, P.C.

Norman G. Reece, Jr., of th%Firm, Attorney
for Plaintiff

CERTIFICATE OF SERVICE
Ihereby certify that on this 21" day of March, 2008, Iserved a true and correct
copy of the foregoing NOTICE OF APPEAL, by depositing the same in the United States
mail, at Pocatello, postage pre-paid, in an envelope addressed to:
Ron Kerl
Cooper & Larsen, Chtd.
P.O. Box 4229
Pocatello, I D 83205-4229
Sheila Fish, Court Reporter
c/o Clerk of the District Court
Bannock County Courthouse
P.O. Box 4847
Pocatello, I D 83205-4847

Norman G. Reece, Jr.
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Appealed from:, Sixth Judicial District, Bannock County
Honorable Ronald E, Bush presiding.
Bannock County Case No:CV-2005-2984OCICONSOUDATED INTO CV-20071635-OC
Order of Judgment Appealed from: Judgment Awarding Costs and Attorney Fees
to Defendants Roger 81 Lisa Henderson, filed February 15,2008.
Attorney for Appellant: Norman G. Reece, Jr. NORMAN G. REECE, P.C., Pocatello
Attorney for Respondent: Ron Kerl, COOPER & LARSEN, CHARTERED, Pocatello
Appealed by: Appellant
Appealed against: Respondents
Notice of Appeal filed: March 21,2008
Notice of Cross-Appeal filed: No

Appellate fee paid: Yes
Request for additional records filed: Yes
Request for additional reporter's transcript filed: YES
Name of Reporter: Sheila Fish
Was District Court Reporter's transcript requested?Yes
Estimated Number of Pages: Over 100

L\- 25.-20%
DALE HATCH,
Clerk of-ht
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Individual,
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PROPERTIES, L.L.C., an Idaho
Limited Liability Company, ROGER
E. HENDERSON, an individual, and
LISA A. HENDERSON, an individual
Defendant-Appellant.

1
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Supreme Court No. 35138

CLERK'S CERTIFICATE

1

I,DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
Ido further certify that all exhibits, offered or admitted in the above-

entitled cause, will be duly lodged with the Clerk of the Supreme Court along
with the court reporter's transcript and the clerk's record as required by Rule 31
of the Idaho Appellate Rules.

I N WITNESS WHEREOF, Ihave hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, t h i s 7 .

""X

day o

DALE HATCH,
(Seal)

2008.
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I,
DALE HATCH, the duly elected, qualified and acting Clerk of the District

Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that the following are the original exhibits marked for
identification and introduced in evidence at trial of the above and foregoing
cause, to wit:
DEFENDANT'S EXHIBrrS
EXHIBIT "A"

Operating Agreement for Henderson Investment Properties, LLC,
dated September 27,2000.

EXHIBIT "B"

Amendment to Operating Agreement dated January 24,2002.

EXHIBIT "C"

Amendment to Operating Agreement dated May 15,2002.

EXHIBIT "D"

Waiver of Right of First Refusal and Consent to Transfer dated
May 15,2007.

EXHIBIT "E"

Articled of Organization Limited Liability Company.

EXHIBIT "F"

Annual Report Form for Henderson Investment Properties, LLC.

EXHIBIT "G"

Certificate of Assumed Business Name.

EXHIBIT "H"

Personal Representative's Deed from Ralph Henderson to
Henderson Investment Properties, LLC dated July 5,2002.

EXHIBIT "I"

Quit-Claim Deed from Ralph Henderson to Henderson Investment
Properties, LLC dated May 22,2002.

EXHIBIT "J"

Quit-Claim Deed from Roger and Lisa Henderson to Henderson
Investment Properties, LLC dated July 8,2002.

EXHIBIT "K"

Henderson Investment Properties LLC Venture Capital.

EXHIBIT "L"

Letter h m EIDC to Roger Henderson dated June 15,2006.

EXHIBIT "M"

Statement of Income and Cash Flows for Jimmy John's from 2001
to 2006.

EXHIBIT "N"

Henderson Investment Properties, LLC tax returns from 2001 to
2005

PLAINTIFF'S EXHIBITS
EXHIBIT "3"

Agenda / Notes of 7-14-00 Meeting HIP.

EXHIBIT "6"

Amendment to Operating Agreement for HIP, dated 1-24,25-02.

EXHIBIT "7"

Amendment to Operating Agreement for HIP, signed 5-12-02 by
Roger and Lisa

EXHIBIT "8"

Annual Report of HIP to Idaho Sec. of State

EXHIBIT "1 0"

Articles of Organization for HIP.

EXHIBIT "1 1"

Balance Sheet for HIP &/a/ Jimmy John's (2002)

EXHIBIT "12"

Balance Sheet from HIP d/b/a Jimmy John's (2003)

EXHIBIT "1 3"

Business Plan for Jimmy John's Gourmet Sandwich Shop

EXHIBIT "14"

Certificate of Assumed Business Name

EXHIBIT "15"

Check
Nos.1463,1464,1485,1486,1507,1508,1529,1530,1551,1552,1575,
1576,1610,1611,1715,1759,1844,1883,1907,2171,2615,3131,3158

EXHIBIT "16"

Check Registers fro Jimmy John's

EXHIBIT "17"

Commercial Security Agreement on Citizens Community Bank
Loan No. 180013526

EXHIBIT "1 9"

Continuing Guaranty to Eastern Idaho Development Corp., with
Addendum to Continuing Guaranty, signed 3-15-01 by Ralph and
Lena Henderson.

EXHIBIT "20"

Default notices from Citizens Community Bank

EXHIBIT "2 1"

Defendants' Response to Plaintiffs First Set of Interrogatories,
including Exhibits A and B thereto, dated 9-26-05

EXHIBIT "23"

Defendants' Response to Plaintiffs First Set of Requests for
Admission, Supplemental Interrogatory and Supplemental Request
for Production of Documents, including Exhibit A thereto, dated 926-05

EXHIBIT "28"

First and Second Year Comparison Statement for Jimmy John's
Gourmet Sandwich Shop (2001-2002)

EXHIBIT "29"

Franchise Agreement No. 159, Jimmy John's

EXHIBIT "30"

Hours and Earnings by Employee Reports for 2003 (Jimmy
John's)

EXHIBIT "3 1"

Idaho Secretary of State Viewing Business Entity

EXHIBIT "32"

IRS Form 1065 (2001) for HIP with attachments

EXHIBIT "33"

IRS Form 1065 (2002) for HIP with attachments and Forms 8800
and 8736

EXHIBIT "34"

IRS Form 1065 (2003) for HIP with attachments and Forms 880
and 8736

i

EXHIBIT "35"

IRS Form 1065 (2004) for HIP with attachments

EXHIBIT "37"

Letter from A. Bryce Dixon to James P. Price, dated 9-14-01

EXHIBIT "39"

Letter from A. Bryce Dixon to James P. Price, dated 10-11-01

EXHIBIT "40"

Letter from Roger Henderson to Ralph Henderson, dated 10-18-01

EXHIBIT "43"

Letter from Roger Henderson to Ralph Henderson, dated 12-19-01

EXHIBIT "45"

Letter from Roger Henderson to Ralph Henderson, dated 1-23-02

EXHIBIT "5 1"

Letter from James P. Price to Eric Olsen, dated 12-13-02

EXHIBIT "52"

Letter from Stuart Hirshman to Ralph Henderson and Roger
Henderson, dated 2-12-03

EXHIBIT "54"

Letter from James P. Price to Ralph and Lon Henderson, dated 226-03 with financial statements attached

EXHIBIT "55"

Letter from Ralph Henderson to Roger Henderson, dated 4-17-03

EXHIBIT "60"

Operating Agreement for HIP, dated 9-27-00, with Appendix A,
Schedule I and Schedule II

EXHIBIT "6 1 "

Payroll Journals (2003) for Jimmy John's

EXHIBIT "62"

Personal Representative's Deed

EXHIBIT "65"

Quitclaim Deed, Bannock County Inst. No. 2021470

EXHIBIT "66"

Quitclaim Deed, Bannock County Inst. No. 20214072

EXHIBIT "67"

Report of Sale and Application for Certificate of Title No C
2487836 (Idaho DOT)

EXHIBIT "69"

RLF Funding Uses for HIP d/b/a Jimmy John's Gourmet
Sandwich Shop

EXHIBIT "70"

SBA Unconditional Guarantees on SBA Loan No. CDC-19298 40
09-ID, dated 7-23-02

EXHIBIT "7 1 "

Statement of Income and Cash Flows for Jimmy Johns (2001)

EXHIBIT "72"

Statement of Income and Cash Flows for Jimmy John's (2002)

.-.

EXHIBIT "73"

Statement of Income and Cash Flows for J i y John's (2003)

EXHIBIT "74"

Statement of Income and Cash Flows for Jimmy John's (2004)

EXHIBIT "75"

Statement of Income and Cash Flows for Jimmy John's (2005)

EXHIBIT "77"

Statements from Citizens Community Bank

EXHIBIT "79"

Waiver of Right of first Refusal and Consent to Transfer, dated 515-02

I FURTHER CERTIFY that the above exhibits are attached to, and made a

part of, the original transcript on appeal in said cause.
I N WITNESS WHEREOF, I have hereunto set my hand and afflxed the seal

of said Court, this the-'\

(Seal)

day of

2008.
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I,DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of

the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
Ido further certify that there were exhibits marked for identification or

admitted into evidence during the course of this action.
IN WITNESS WHEREOF, Ihave hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, this

2008.

DALE HATCH,

(Seal)
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I,DALE HATCH, the duly elected, qualified and acting Clerk of the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that there were exhibits marked for identification and
introduced into evidence at trial. The following exhibits will be treated as
miscellaneous exhibits in the above and foregoing cause, to wit:
1. JOINT PRE-TRIAL MEMORANDUM dated 9-20-06.

2. PLAINTIFF'S TRIAL BRIEF, dated 9-22-06.
3. DEFENDANTSTRIAL BRIEF, dated 9-26-06.
4. BRIEF IN SUPPORT OF MOTION FOR SUMMARY 3UDGMENT AND IN

OPPOSITION TO MOTION TO DISMISS, dated 5-2-07.
5. DEFENDANTS' AMENDED TRAIL BRIEF, dated 5-31-07.

6. DEFENDANTS' MOTION UNDER IRCP 56(F) AND SECOND OBJEOTON
TO PLAINTIFFS SUMMARY JUDGMENT MOTION AND NOTICE OF
HEARING, dated 6-6-07.
7. BRIEF I N SUPPORT OF PWNTIFF'S OBJECTION TO DEFENDANTS'
MEMORANDUM OF COSTS AND MOTION TO DISALLOW FEES AND
COSTS, dated 9-14-07.

8. REPLY MEMORANDUM I N SUPPORT OF DEFENDANTS' MOTION I N
LIMINE, dated 10-10-06.
9. DEFENDANTS' BRIEF I N SUPPORT OF REQUEST FOR ATORNEY FEES,

dated 10-22-07.
10. DEFENDANTS' BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES,

dated 10-22-07.
11.DEFENDANTS' SUPPLEMENTAL BRIEF I N SUPPORT OF THEIR MOTION
TO DISMISS PURSUANT TO IRCP. RULE 12(B)(6), dated 10-22-07.
12. DEFENDANTS' SUPPLEMENTAL BRIEF I N SUPPORT OF THEIR MOTION
TO DISMISS PURSUANT TO IRCP RULE 12(b)(6), dated 10-22-07.
13.SUPPLEMENTAL AFFIDAVIT OF RON KERL I N SUPPORT OF ATTORNEY
FEE REQUEST, dated 11-1-07.

IFURTHER CERTIFY that the above exhibit is attached to, and made a

part of, the original transcript on appeal in said cause.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
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I,DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of

the State of Idaho, in and for the County of Bannock, do hereby certify that I
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REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of
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Norman G. Reece, P.C.
445 West Chubbuck Road, Suite D
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